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QUESTIONS PRESENTED 


Where the total gross income of respondents’ insurance agency is 
comprised of commissions earned for procuring applications from insurable 
risks for life and for health and accident insurance, and where almost all 
of such applications are actually procured by an average of 50 subagents 
employed by the agency, the questions presented are: | 

1. Was it not error for the District of Columbia Tax Court to find 
that more than 80 per centum of the gross income of respondents' insur- 
ance agency was derived from the personal services actually rendered by 
respondents, and that the agency was not, therefore, an "unincorporated 
business" within the meaning of the District of Columbia Income and 
Franchise Tax Act. 

2. Was it not error for the District of Columbia Tax Court to fail 
to find that more than 20 per centum of the gross income of the agency was 
derived from the personal services actually rendered by persons other than 


respondents. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14785 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vs 
JOSEPH E. JONES, ET AL., 


Respondents. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review a decision of the District of Columbia 
Tax Court, based upon its findings of fact and opinion, reversing denials 
by the Assessor of claims for refund filed by respondents and ordering to 
be made to respondents refunds of unincorporated business franchise taxes 
for the years 1949, 1950, 1951, 1952 and for the period January 1, 1953 
to May 31, 1953. The decision of the District of Columbia Tax Court was 
entered September 8, 1958 (J.A. 137). 


The jurisdiction of this Court is invoked pursuant to the provisions 
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of Section 1, Title XV, Article I of the Act of July 16, 1947, 61 Stat. 359, 
ch. 258 (Section 47-1593, D. C. Code, 1951) and Sections 3 and 4, Title 
IX of the Act of August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 
8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223, as amended by Section 
3 of the Act of July 10, 1952, 66 Stat. 543, ch. 649 (Sections 47-2403 and 
47-2404, D. C. Code, 1951, Supp. VI). 


STATEMENT OF THE CASE 

Respondents, Joseph E. Jones and Marjorie B. Jones, are husband 
and wife. During the taxable periods here involved, they were partners 
trading as Joseph E. Jones Agency and, as such, conducted an insurance 
business in the District of Columbia (J.A. 108). Joseph E. Jones was 
general agent and manager respectively for the Mutual Benefit Health and 
Accident Association and United Benefit Life Insurance Company, both of 
Omaha, Nebraska, hereinafter for convenience called ''Mutual" and "United" 
(J.A. 97-103). Mr. Jones individually held licenses entitling him to sell 
insurance in the District of Columbia and to operate as a general agent and 
broker (J.A. 112). Mrs. Jones was not licensed to sell insurance and 
her duties with the firm were purely administrative and clerical (J.A. 
112, 131). 

In 1938, Mr. Jones purchased the agency from the former general 


agent for $11, 000.00, and subsequently entered into contracts with Mutual 
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and United whereby he was appointed general agent and manager, respective- 


ly, "to procure applications from insurable risks for [life and] health and 


$ accident insurance in the Association; to collect and receipt for premiums 
thereon” (J.A. 97-103, 108-110). Each of the contracts provided for the | 
¢ payment of commissions to Mr. Jones on first year premiums and renewals 
‘ (J.A. 110). 
, The Joseph E. Jones Agency was composed of various departments; 
a namely, the cashiering department which collected the premiums, the book- 
keeping department which kept the records of solicitors and policies of 
insurance, the new business department which handled new business pro- 
curred by solicitors, the agency department which dealt with subagents, 
the claims department which handled and adjusted claims of policy holders, 
and a casualty and brokerage department which handled applications for 
ae insurance not written by Mutual or United (J.A. 113-114). 
Mrs. Jones was the office manager of the agency and as such had 
, general supervision over the cashiering, bookkeeping, new business and 
F agency departments. She did some of the hiring of office | some 
» of the bookkeeping, and most of the banking. There were seven key or 
i executive employees who headed or administered the Agency's depart- 
ments (J.A. 114). In addition, there were employed in the office of the 
¢ 


agency, 20 other employees in the year i949, 30 in the year 1950, 23 


¢ in the year 1951, 22 in the year 1952, and 19 for the period January 1, 
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1953 to May 31, 1953 (J.A. 114-117). These employees worked under the 
heads of the departments (J.A. 25). 

Joseph E. Jones interviewed and hired the subagents. Up to 1951 or 
1952, he alone trained, supervised and assisted the subagents, and after 
that time conducted these activities in conjunction with Frank J. Carbo 
and William Hetzler, assistant managers. Mr. Jones generally had charge 
of the production end of the business (J.A. 113-114, 118). Applications 
for insurance were procured either by Mr. Jones personally or by sub- 
agents employed by the agency. The applications procurred by Mr.Jones 
personally were comparatively few in number (J.A. 120). 

In addition to the office personnel outlined above, the Agency employed 
two assistant managers. Mr. Carbo assisted Mr. Jones in the supervision 
and training of subagents and executive work, and partly in soliciting appli-: 
cations for insurance (J.A. 117-118). Mr. Hetzler's duties were executive 
| together with some training of subagents. He also solicited applications 
for insurance (J. A. 118), and supervised the department which handled 
casualty insurance (J.A. 84-85). 

During the taxable years involved, there was an average employment 
of 50 subagents (J.A. 121-122, Pets' Exs. 32 and 33). The Tax Court 
held that all of the subagents were employees of the Jones Agency (J.A. 
131). Out of commissions to which Joseph E. Jones was entitled under 


his contracts with Mutual and United, the subagents were paid by the 
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Jones Agency commissions both on first premiums and on renewal premiums. 
The total premiums, both first and renewal, collected by the Jones Agency, 
and the distribution of those premiums between Mutual, United, the Jones 
Agency, and the subagents is set forth at pages 122-123 of the Joint Appendix. 
A computation showing the total gross income of the Agency for each year, 
and the distribution thereof as between the Agency and the subagents, and 
the percentages thereof, is set forth infra, at page 17. The expenses of 


the operation of the Jones Agency, amounting to well in excess of $100, 000. 00 


for each year, are set forth in full in the Findings of Fact of the Tax Court 


(J.A. 126). 

The sole woibes of income of the Jones Agency was commissions 
received for procuring applications for insurable risks for life or for health | 
and accident insurance. Respondent Joseph E. Jones, out of the total 
commissions received, paid commissions to the subagents who procured 
the applications. A subagent was generally entitled to receive commissions 
only so long as he remained with the Jones Agency (J.A. 120-121). When 
a subagent left the Agency his commissions were retained by, or — to 
the benefit of the Agency (J.A. 125). 

Respondents voluntarily filed unincorporated business. franchise tax 
returns for each of the taxable periods involved and paid the franchise taxes 
totalling $11, 602. 97. Subsequently, they filed timely claims for refund for 


the entire amount of franchise taxes paid. These claims for refund were, 
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on August 7, 1957, denied by the Assessor, D.C., and an appeal was filed 


in the District of Columbia Tax Court on October 21, 1957 (J.A. 127). The 
Tax Court, after trial, on September 8, 1958, entered its Findings of Fact, 
Opinion and Decision, which reversed the action of the Assessor and held 
that respondents were entitled to a refund of the entire amount of taxes 
involved with interest at the statutory rate (J.A. 137). 


This appeal followed. 


STATUTES INVOLVED 
Section 1, Title Vii of the District of Columbia Income and Franchise 
Tax Act of 1947, 61 Stat. 345, ch. 258 (Section 47-1574, D. C. Code, 1951) 
provides, in pertinent part, as follows: 


"Sec. 1. DEFINITION OF UNINCORPORATED BUSI- 
NESS. -- For the purposes of this article (not alone of 
this title) and unless otherwise required by the context, 
the words ‘unincorporated business' mean any trade or 
business, conducted or engaged in by any individual, 
whether resident or non-resident, statutory or common- 
law trust, estate, partnership, or limited or special 
partnership, society, association, executor, adminis- 
trator, receiver, trustee, liquidator, conservator, 
committee, assignee, or by any other entity or fiduci- 
ary, other than a trade or business conducted or engaged 
in by any corporation; and include any trade or business 
which if conducted or engaged in by a corporation would 
be taxable under title VII of this article. The words 
"unincorporated business' do not include any trade or 
business which by law, custom, or ethics cannot be 
incorporated or any trade or business in which more 
than 80 per centum of the gross income is derived 
from the personal services actually rendered by the 
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individual or members of the partnership or other 
entity in the conducting or carrying on of any trade 
or business and in which capital is not a material 
income-producing factor. " 

Section 4(h), Title I of said Act (Section 47-1551c(h), D. C. Code, 
1951) aia ‘in pertinent part: 

(hb) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, . 
profession, vocation or calling or commercial 
activity in the District of Columbia; * * *." 

STATEMENT OF POINTS 

1. .The District of Columbia Tax Court erred in holding that the . 
personal services actually rendered by respondents was the derivation © 
of more than 80 per centum of the gross income of the insurance. agency. 
operated by respondents and that respondents are entitled to a refund 
of all unincorporated business franchise taxes paid by them.» 

2. . The District of Columbia Tax Court erred in basing its decision 
herein solely upon the decision of the United States Board of Tax Appeals 
in Sanborn v. C.I.R., infra, since that case is distinguishable on both 
the factual situation presented and the statute involved. — 

3. If decisions under comparable Federal laws are to be followed 
in deciding cases arising under District of Columbia tax laws, then the 


rationale of those. decisions which involve the Federal law relating to_ 


"personal service" corporations rather than those which involve the Federal 


law relating to "earned income credit". should be followed in this case since 


the former, and not the latter, law is comparable to the District's unin- 


corporated business tax law. - 





- SUMMARY OF ARGUMENT 
The single source of income to the Jones Agency was commissions 


paid to it for procuring applications from insurable risks for life and for 


health and accident insurance. Mr. Jones was appointed general agent 


and manager, respectively, of Mutual and United Insurance Companies for 
the sole purpose of procuring such applications. He was authorized to pro- 
cure these applications either personally or through subagents. The Tax 
Court found that relatively few applications for insurance were procured 
by Mr. Jones personally. Almost all of the applications were procured 
by an average of 50 sibavente employed by Mr. Jones. In excess of 40 
percent of the gross income of the Jones Agency was paid each year to the 
subagents as their share of the commissions earned for procuring applica- 
tions for insurance. In all but one of the years involved, amounts paid to 
all other employees totalled more than 20 percent of the gross income of 
the Agency. In determining the liability of respondents for District of 
- Columbia unincorporated business franchise taxes, the Assessor ex- 
cluded from his computation amounts paid to all such other employees, 
even though it clearly appears that some of them performed "income- 
producing” services, and included in his computation only amounts paid 
subagents. 

-°: It is plain that the services of the subagents were "income- 
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producing" services, or, stated otherwise, that more than 20 per centum 


of the gross income of the Jones Agency was derived from the services of 


the subagents. The services performed by respondents were mainly ad- 
ministrative, supervisory and managerial, and although necessary to the 
successful operation of the Agency, were hardly "the derivation--the source-- 
of more than 80°9/o of such gross income". 

In its opinion, the Tax:Court relied solely upon the decision of the 
United States Board of Tax Appeals (now the Tax Court of the United States) 
in Sanborn v. C. I. R., infra, which involved a construction of the "earned 
income credit" provisions of the Revenue Act of 1926. That case is dis- 
tinguishable, because of factual differences, from the instant case. More- 
over, the law relating to "earned income credit" is not comparable to the 
District of Columbia Unincorporated Business Franchise Tax Act. The 
District statute is concerned with those personal services from which gross 
income is derived. The Federal law is concerned only with those personal 
services for which compensation is received. In the Sanborn case the Board © 
merely held-that Sanborn's compensation was received for his personal 
services, but did not hold (since it was unnecessary to do so under the 
law involved) that the compensation he "received for" his services was 
"derived from" his personal services. 

The Federal law relating to "personal service" corporations is 


somewhat comparable to the unincorporated business tax law involved 
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herein. Many cases decided under that law, and one decided by this Court, 
sustain the position of the District that the subagents of the Jones Agency 
were "income-producing" employees, and that less than 80 per centum of 
the gross income of the Jones Agency was, therefore, derived from the 


personal services actually rendered by respondents. 


ARGUMENT 
I 
The personal services actually rendered by numerous 
subagents employed by respondents was the deriva- 
on - the source - of more per centum 0 
the gross income of respondents. 

The question presented in this case is whether during the years involved 
respondents were engaged in an "unincorporated business" within the mean- 
ing of Section 1, Title VIII of the District of Columbia Income and Franchise 
Tax Act of 1947, supra (Section 47-1574, D. C. Code, 1951) or whether they 
were exempt from the unincorporated business franchise tax under the pro- 
vision of that section which reads as follows: 

"* * * The words ‘unincorporated business' do not include 

* * * any trade or business in which more than 80 per centum 

of the gross income is derived from the personal services 

actually rendered by the individual or members of the partner- 

ship or other entity in the conducting or carrying on of any 

trade or business * * *"', 

Exemption from the unincorporated business franchise tax was dependent 


upon a showing by respondents that (1) they actually performed personal ser- 


vices, and (2) that more than 80 per centum of their gross income was derived 
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from their personal services. The Tax Court found that Mr. Jones was in 
charge, generally, of the production end of the business, employing and 
supervising subagents, handling claims and related activities (J.A. 130). 
Mrs. Jones was the office manager of the Agency and had general super- 
vision over all clerical and administrative personnel (J.A. 130). She was 
not a licensed insurance agent and procured no applications for insurance 
(J.A. 131). 

The sole source of income of respondents during the tax years in 
question was commissions, both first year and renewal, paid to Jones for 
procuring, personally or through his subagents, applications from insurable 
risks for life and for health and accident insurance, and commissions paid 
to Jones for acting as broker in procuring automobile, casualty, fire and 
other insurance not written by either Mutual or United (J.A. 109-110, 113). 

Applications for insurance, with the exception of a small number pro- 
cured by Mr. Jones personally, were procured by subagents averaging 50 in 
number (J.A. 120-122; Pets' Exs. 32 and 33). Out of the gross commissions 
allowed Mr. Jones under his contracts with Mutual and United, the subagents 
were paid their commissions (J. A. 119, 122). It is the contention of the 
District that the derivation -- the direct source-- of more than 20°/o of the 
gross income, i.e., the gross commissions, of respondents, was the ser- 
vices of the subagents, and that the services personally rendered by 


respondents, being mainly supervisory, managerial and administrative, 


12 
and, therefore, impossible of accurate measurement, could not have been 
the derivation of "more than 80 per centum of the gross income” of the 
-Agency. The fact that the subagents were paid commissions in direct 
proportion to the amount of insurance they wrote, and that each year that 
proportion exceeded more than 40°/o of the gross income of the Jones 
Agency sustains the District's contention. There was no evidence intro- 
duced by respondents establishing or indicating that customers of the 
Agency were attracted by Mr. Jones" personal reputation or ability. 
To the contrary, the hiring of competent, personable subagents was 
essential to the success of the Agency because, as the United States 
Board of Tax Appeals said in Crane v. C.I.R., 19 B.T.A. 881, 886: 


"The business of soliciting insurance peculiarly 
involves the factor of personality -- the personal touch." 


Clearly, in the business of soliciting insurance, it is the men in the 

field, the subagents, who perform the most difficult and personal ser- 

vice, i.e., that of actually selling the policy. Mr. Hetzler, assistant 
manager of the Jones Agency, testified that 50 9/o of the work in selling 
insurance is getting the customer interested, and the other 50 °/o is closing 
the sale (J.A. 86). Possibly, the most demonstrable evidence of the 
respective values to be given to the services performed by Mr. Jones 

and the subagents is the percentage of premiums each is paid when an 
application for insurance is procured from an insurable risk. The con- 
tract with United for life insurance (J.A. 97) reveals that the first year 
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commission paid on an "Ordinary Life" policy is 80°/o of the first year 
premium. The subagent who procured the application received 55°/o of 
such premium and Mr. Jones received only 259/o, less than half that of. 
the agent and less than one-third of the total (See Pets' Exs. 45, et seq.). 

This is not a case as District of Columbia v. Adair, 90 U.S. App. 
D.C. 368, 196 F. 2d 603, wherein the District included in its computation 
to determine liability salaries paid to "non-income producing" employees. 
This case is analogous to District of Columbia v. Ghent, 95 U.S. App. D.C. 
103, 220 F. 2d 210, wherein this Court approved the District's computation 
which took into consideration only amounts paid engineering employees, 
independent contractors and free lance draftsmen, who performed "income- 
producing” work contracted for by Ghent. 

The subagents in this case are easily the equivalent of the engineering 
employees in Ghent. It was their solicitation and sales of figarance policies 
which directly resulted in the only income the Jones Agency received. While 
respondents’ services were essential to the success of the Agency, this is 
undoubtedly true of the services of any responsible head of a large business. 
All the training and supervising of subagents would have gone for naught had 
not the subagents possessed "the personal touch."' From a purely practical 
standpoint, it would have been impossible for the Agency to have derived an 
average yearly gross income of over $300, 000 without the assistance of | 


numerous competent subagents. The territory over which Mr. Jones was 
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made manager and general agent respectively is a large one ("District of 
- Columbia; counties of Fairfax and Arlington in the State of Virginia; 
Alexandria, Virginia, an independent city; also counties of Montgomery and 
Prince Georges in the State of Maryland." J.A. 98, 100, 102). 
In Krumm v. Insurance.Co., 40 Ohio St. 225, the court stated: 


"* * * It is evident that in this large extent 
of territory Towson could not secure for the 
company its fair proportion of the business of 
insurance without the aid of solicitors and sub- 
agents. The interest of the large business 
committed to his care required the assistance 
of subagents. * * *”, 


The Court of Appeals of New York in Barone v. Aetna ins. Co. 
(1933), 260 N.Y. 410, 183 N.E. 900, 902, stated: 


"* * * the business of an insurance agent, 
either in issuing policies or soliciting insurance, 
is not of such a discretionary or personal nature 
that it cannot be delegated. It is held to be a matter 
of common knowledge, of which the company is, of 
course, aware, that the insurance business is carried 
on by agents largely through subordinates; that it can- 
not properly be carried on in any other way, and that, 
therefore, the ordinary local but so-called general 
agent may, as a matter of implied consent, appoint 
subagents and subordinates whose statements, acts, 
knowledge, or receipt of notice, within the ordinary 
course of business will bind the company."" (Emphasis 
supplied) 


Mr. Jones had little, if any, more authority with respect to policies 


than the subagents (See Vance on Insurance, Hornbook Series, 3rd Ed., 
Section 79). The record in this case indicates that Mr. Jones’ only duties 


were to procure applications for insurance and to collect and receipt for 
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premiums thereon. But the home offices of Mutual and United, and not 
Mr. Jones, finally passed on all risks and issued all policies (J.A. 73, 
97, 100). Under these circumstances, the Court of Appeals of Kentucky, 
in the case of Anderson v. Aetna Life Ins. Co. (1946), 303 Ky. 322, 197 
S.W. 2d 781, 783, stated: 
"* * *, The record discloses that Churchell [general 

agent] had authority only to appoint and train agents, to 

procure applications for life insurance, and to receive 

premiums. The applications were forwarded to the home 

office of the company where they were passed upon and the 

policies issued. Churchell had little, if any, more authority 

with respect to policies than a soliciting agent, * * ¥'. 

Emphasis supplie 

In his computation to determine the liability of respondents for the 

taxes in question, the Assessor (now Finance Officer, D.C.), in accordance 
with the rationale of the decisions of this:'Court in the Adair and Ghent cases, 
supra, allocated to the subagents only their direct commissions, that is, only 
that portion of the total gross commissions of the Jones Agency which was 
actually paid to the subagents in each year. This was done on the theory 
that the subagents were income-producing, and not merely clerical or ad- 
ministrative employees. The amounts paid subagents as their share of the 
commissions earned for procuring applications for insurable risks for life 
and health and accident insurance were the only amounts used in the As- 
sessor's computation to determine for each year that portion of respondents' 


total gross income, and percentage thereof, which was not derived from 


personal services actually rendered by respondents. The remainder of 
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the gross income, for purposes of the Assessor's computation, was assumed 
to have been derived from personal services actually rendered by respond- 
ents despite the fact that approximately 20°/o of the gross income of the 
Jones Agency was paid out each year in salaries to an average of 32 employees, 
including seven key executive personnel and two assistant managers, some of 
whom clearly performed income-producing services (J.A. 114-118, 126). 

The Assessor's original computation to determine the liability of 
respondents for the taxes involved appears at page 107 of the Joint Appendix. 
The figures in this computation were obtained from respondents (J.A. 105- 
106). At the trial of this case, respondents submitted computations reflect- 
ing the gross income of the Agency and the amounts paid to subagents and to 
Mr. Jones. These computations were slightly different from those used by 
the Assessor in his original computation. The Tax Court, in its findings 
of fact, set forth the total premiums collected by the Jones Agency and the 
distribution of these premiums as between Mutual, United, the Jones Agency 
and the subagents (J.A. 122-123). Since that Court based its opinion upon 
the theory that 100°/o of the gross commissions was paid to Mr. Jones for 
his personal services, it did not make computations of the percentages of 
the gross commissions retained by Mr. Jones and the gross oe 
paid to subagents. The following computation, using amounts as found by 


the Tax Court (J.A. 122-123), reflects such percentages of distribution. 








Total Gross Commissions 
of Jones Agency (Total , 
Gross Income) $311,210.23 $302,037.86 $289,833.83 $428,257.53 $222,333.74 


Portion of Total Gross 
Commissions retained by 
Jones Agency 169,427.15 175,759.34 174,544.71 254,613.35 120,453.19 


Portion of Total Gross 
Commissions Paid to 
Subagents 141,783.08 128,278.52 115,289.12 173,644.20 101,880.55 


Percentage of Gross 
Commissions Retained 
by Jones Agency 54% 58% 60% 59% 54% 


Percentage of Cross 
Commissions Faid to 
Subagents 42% 40% 
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In its opinion, the Tax Court stated: 


"While it is true that the amount of the 
salaries of employees and commissions 
paid solicitors was more than 20 per 
centum of the gross income of the Agency, 
the.Court does not believe that such fact 
is conclusive proof that 20 per centum 

of the gross income of the Agency was 
derived from personal services performed 
by persons other than the petitioners. 
District of Columbia v. Adair, 90 U.S. 
App. D.C. 368, 369, 196 F. 2d 603. Nor 
does the Court feel that District of 
Columbia v. Ghent, 95 U.S. App. D.C. 
‘JOS, 220 F. 24 310, overrules the Adair 
case, but rather confirms it. In the 
later case the U. S. Court of Appeals 
was careful to point out that it was 

there dealing with salaries and com- 
pensation to engineers, which 'were 

in addition to amounts paid office 
employees who performed primarily 
clerical duties and duties relating to 

the maintenance and operation of the 
building where respondent's offices 

are located'; and for that reason the 
Ghent case was distinguished from the 
Adair Case." (J.A. 135) 


In the first sentence of the above quotation, the Tax Court seems to imply 
that only by using the combined amounts of the salaries paid clerical em- 
ployees and commissions paid solicitors could it be shown that more than 
20 per centum of the gross income of the Agency was paid for the personal 
services of others. As shown by the computation above, the amount of 
commissions paid solicitors alone was more than 40 per centum of the 


gross income of the Agency in each year. The salaries of an annual 
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average of 32 employees, including seven key executive personnel and two 
assistant managers, who clearly performed some income-producing per- 
sonal services, aggregated, with the exception of one year, more than 20°/o 
of the gross income of the Jones Agency for each of the years involved 
(J.A. 114-118, 126). Thus, taking the combined amounts of the salaries 
of employees and the commissions paid subagents, it is seen that between 
60°/o and 70°/o of the gross income of the Agency was paid by the Agency for 
the personal services of all employees for each of the years involved. 

It is true, as the Tax Court states, that the Ghent case confirms, 
rather than overrules the Adair case. In the Adair case, the Assessor's 


computation included salaries paid clerical employees, and this Court 


held that no part of the gross income of Adair was derived from the services 


rendered by those employees. However, in the Ghent case, as in this case, 
the Assessor's computation did not include salaries paid to clerical employees, 
but included only commissions paid to employees whose personal services 
were believed to be productive of income. The above quotation from the 
opinion of the Tax Court is the sum total of all that court said in regard 

to the Adair and Ghent cases. It did not attempt to collate the decisions in 
those cases to the factual situation in the instant case. The Tax Court chose 
to rely instead upon its own prior opinion in the case of Defenderfer v. 

District of Columbia, D.C. T.C. Docket No. 1281, which, in turn, relied 


solely upon the decision of the United States Board of Tax Appeals in 
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Sanborn v. C.I.R., 19 B.T.A. 495, decided in 1930. Because the Tax 
‘Court chose to rely solely upon the Sanborn case, that case will be dis- 
cussed at length, infra. 

The subagents were indispensable to the Agency for without them 
the Agency could not fulfill its contracts with Mutual and United. Mr. 
Jones would not have long remained general agent of either company if he 
procured only those applications for insurance which he could personally 
solicit. It is quite obvious that he, individually, could not adequately | 
canvass the large territory over which he was given an exclusive agency, 
and even with all his subagents, the insurance companies were constantly - 
pressing Mr. Jones for more business (J.A. 54). Without subagents,:.*. » 
the annual gross income of the Agency would not nearly approach the ~ 

-$300, 000 figure it reached with the benefit of the subagents' personal 
solicitations. It is not, however, quite so clear that Mr. Jones was 
indispensable to the subagents. Many of them had been with the Agency — 
for as long a period as Mr. Jones and needed little of his assistance. 

Mr. Jones, in testifying, expressed the fact that these subagents often- 
times took their customers to another agency when they resigned (J. A. 
15, 78; Tr. 194-195). Such testimony serves to point up the fact that 
the customers of the agency look to the subagents rather than to Mr. 


Jones... 


At one point in the trial of this case, the Tax Court recognized 
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that the services of the subagents were equally as valuable in the production 
of business as were the services of Mr. Jones. It was developed that the 
Agency had received an incentive bonus for the year 1953 in the amount of 
$32, 494.37, and for 1952, in the amount of $10,349.17. Mr. Jones testified 
that the incentive bonus was paid on the increase of business in one year 
over the previous year's production (J.A. 70), and that the bonus was paid 
in 1952 and 1953 because "I got the Medical Society case and that threw us 
into the bonus bracket, which enabled us or enabled me to get that incentive 
bonus." (J.A. 70). The following appears at page 70 of the Joint Appendix: 


"THE COURT: Did any of that go to the men who produced 
the work, the policies? 


"THE WITNESS: No, your Honor." 
Demonstrative of the income-producing services of the subagents is the following 
colloquy between the Court-and Mr. Jones: 


"THE COURT: Yes. I want to ask a question here. You 
couldn't have gotten this bonus unless the agents had produced 
their share, could you? ; 

"THE WITNESS: Well, by virtue of the agents producing 
their share wouldn't have gotten us a dime ‘in bonus. 


"THE COURT: Let's suppose all you did was to get the 
‘Medical Society business. Suppose the agents fell down and 
didn't produce a cent, you wouldn't have gotten that bonus ? 


“THE WITNESS: That is right. 
“THE COURT: So that everybody contributed to it, isn't 


that correct? Why should you say only the business that you 
did was the one that produced the bonus, when it was what 





everybody did? 


"THE WITNESS: I prefer to look at it this way, your 
‘Honor, that had we not gotten the Medical Society, we 
would ‘have gotten no bonus. 


_ “THE COURT: But if you hadn't es the other 
insurance, you wouldn't have gotten a bonus either? 


“THE WITNESS: That is very true." (J.A. 71) 
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i 


A. The law involved in the Sanborn case is not 
~ comparable to the District of Columbia 
Unincorporated Business Franchise Tax 
Act and should not ollowe 
The District of Columbia Tax Court completely disregarded the 
derivation or source test applied by this Court in District of Columbia v. 
Adair, supra, and District of Columbia v. Ghent, supra. Instead, it relied 
upon its own former decision in the case of Defenderfer v. District of 
Columbia, supra, which, in turn, relied solely upon the decision of the 
United States Board of Tax Appeals in the case of Sanborn v. C.1. R. (1930), 
19 B.T.A. 495. 
Sanborn was an insurance general agent who employed from 25 to 30 
subagents in the operation of his agency. In 1925 and 1926, his gross 
commissions were $143, 365. 26 and $144, 141. 93. Commissions paid sub- 
agents and agency expenses amounted to $106, 865. 32 in 1925, and 
$106, 684. 41 in 1926. About 98 or 99 per cent of the expenses represented 
amounts paid to subagents as their commissions. Sanborn's net commissions 


amounted to $36, 499. 95 in 1925, and $37, 457.52 in 1926. The case pre- 


sented the question whether Sanborn was entitled to the maximum earned in- 


come credit under section 209 of the Revenue Act of 1926, the applicable 


portion of which reads as follows: 


"(1) The term ‘earned income' means wages, 
salaries, professional fees, and other amounts re- 
ceived as compensation for personal services 
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actually rendered, * * *."" (Emphasis supplied) 
The applicable portion of the District of Columbia Unincorporated 
Business Franchise Tax Law is as follows: 
"* * * The words ‘unincorporated business' do 
' not include * * * any trade or business in which more 
than 80 per centum of the gross income is derived 
_ from the personal services actually rencered by 
the individual or members of the partnership or | 
other entity in the conducting or carrying on of any 
| trade or business * * *", 
It is immediately seen that there is a decided difference between the two 
statutes. Under the earned income provision only two steps were necessary 
to determine whether a given taxpayer was entitled to the earned income 
credit provided therein. First, the taxpayer must have rendered personal 
services and, second, the compensation received must be for such personal 


services. When these two conditions had been fulfilled, the taxpayer was en- 


titled to an earned income credit. However, under the District unincor- 


porated business tax law, the individuals comprising the unincorporated 


_ entity must render personal services, and more than 80 per cent of the 
gross income of the unincorporated business must be derived from the 
personal services so rendered. The distinction between the two statutes is 
in the use of the words "compensation received for personal services 
actually rendered" in the earned income credit law and the words 

"gross income derived from the personal services actually rendered" 

as used in the unincorporated business tax law. It is quite clear that 

a taxpayer could receive compensation for personal services 


actually rendered by him to his employer, and therefore, be entitled 





ed ey) © 
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to an earned income credit irrespective of whether his activity produced 


the income of the employer out of which the taxpayer's compensation was 
paid. However, under the unincorporated business tax law, even if the 
members of the business entity were to receive as compensation for their 
personal services all of the gross income of the unincorporated business, it 
would not follow that such gross income was derived from their personal 
services. 

In the Sanborn case, the Government contended that Sanborn's 
commissions were not compensation for persoml services rendered by him 
alone, but were, in large part, the return from the personal services 
actually rendered by numberous subagents. Sanborn contended that he was 
entitled to the maximum earned income credit of $20, 000. 00 because all of 
his commissions were. received as compensation for personal sérvices which 
he alone rendered, From these two contentions, it is seen that the case 
turned upon a factual issue. The question involved was not what personal 
services were the derivation of the gross income of the Sanborn Agency. 
Sanborn's contract with the insurance company was not in evidence, and 
Sanborn's testimony, which the Board noted was uncontradicted, was that 
his commissions were paid for employing, instructing and supervising sub- 
agents and for his skill and ability in organizing his territory. The Board 
held that it was "for that and nothing else" that his compensation was re- 


ceived. Solely because of Sanborn's uncontradicted testimony that his total 


’ 
p> 
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commissions were received as compensation for rendering the personal ser- 


vices enumerated did the Board hold that he was entitled to the maximum 
earned income credit. In view of the fact that no other person performed 
any of the services for which the compensation was received, the conclusion 
of the Board automatically followed. 

Although the decision appears unrealistic from a practical standpoint | 
yet, under the facts presented and the relatively simple test required by the 
earned income credit law involved, the Board's decision is difficult to dis- 
pute. ‘If the contract between Sanborn and the insurance company had been 


introduced in evidence, the result may have been different, depending upon 


the tertns'of the contract. In the instant case, Mr. Jones’ contracts with the 


insurance companies are all in evidence and the applicable portions thereof 
relative to Mr. Jones' appointment in each case are set forth in the Fiddings 
of Fact of the Tax Court (J.A. 109-110). These contracts clearly show that 
Mr. Jones was appointed to procure applications from insurable risks for 
life and for health and accident insurance, and to receipt for premiums 
thereon. Each contract states that Mr. Jones shall be free to exercise his 
own judgment as to the persons whom he will solicit and the time, place, 
manner and amount of solicitation (J. A. 97-103). Nowhere in the contracts 
will there be found any clause which states that Mr. Jones was appointed 


general agent or manager for the purpose of instructing and supervising 
subagents. 
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Accordingly, the difference in the factual situation between the 
Sanborn case and this case is sufficient reason for not following Sanborn. 
However, even if the Tax Court's assumption, in its opinion, that the duties 
for which Mr. ‘Jones was compensated were the duties stated in the partner- 
ship agreement between himself and his wife, and that that agreement could 
alter the written contracts entered into between Mr. Jones and the insurance 
companies, the Sanborn ruling is still not controlling authority for this case. 

In applying the Sanbora-decision, the District Tax Court merely held 
that the compensation (total commissions) received by Mr. Jones was for_ 
employing, instructing, and supervising his subagents and for being 
generally in charge of the production end of the business, and not for pro- 
curing applications for insurable risks. It would automatically follow under 
the Tax Court's assumption, as it did in Sanborn, that since Mr. Jones was 
the only person who performed the degoribed personal services, and since 
the total compensation paid him was solely for these personal services, 

Mr. Jones would be entitled to the maximum earned income credit under the 
earned income credit provision of section 209° of the Federal Law, supra. 
Only if Mr. Jones were to employ another to assist him in the hiring, train- 
ing and supervising of subagents would his personal services and his com- 
pensation therefor be subject to computation under section 209. Under the 
earned income credit law, the test is completed at this point. But under the 


District of Columbia unincorporated business franchise tax law, one furher 
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step must be taken, and that is to determine whether the personal services 
accualy: Eeorered by Mr. Jones, himself, i.e., the employing, instructing 
and supervising of subagents, was "the derivation-- the source--of more — 
than £0 per cent of such income." District. of Columbia Vv. Adair, supra; 
itieeset of Columbia v.. Ghent, supra. Manifestly, when that step is taken, 
such preliminary, supervisory and impersonal services as those rendered 
by Mr.. Jones in as highly personal a type of business as the-solicitation of 
insurance, cannot be held to be the sole source of 100 per cent of the gross 
income ofthe Agency, as the Tax Court held, or "the derivation--the source- 


-of more than 80 per cent of such income." The District of Cotumbia Tax 


Court did not resolve that question. 


it is to be remembered that the "earned income" prevision was de- 
signed to create a preference in favor of earned income, as’ defined in the 
Act. Hundreds of thousands of all types of clerical, administrative and 
laboring snployest; from whose services firms and corporations derived no 
part of their gross income, were entitled to the benefit of the earned income 
credit provsion involved in the Sanborn case, See Mertens; Law of Federal Income 
Taxation; way 5, Sec. 32.07, and Compensating the Corporate Executive, 
Washington and. Rothschild, Revised Edition, page 171, footnote 10. 


BY ~The later case of Garnets v.. C.1.R. appears ig 
sleet modify, if not overrule, the Sanborn case. 


.In its opinion,-the Tax Court stated that exhaustive research failed 


to uncover any case or ruling that would affect or lessen the authority of 
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the Sanborn case (J. A. 135). Sanborn was decided in 1930, and, admittedly, 


there have been few cases since which have treated .the.earned income. credit 
provision there involved. However, .in 1932 the United States Board of Tax 
Appeals rendered a decision in the case of Garnets v. C.I.R., 26 B.T.A. 
384, which. decision, petitioner believes, does affect and lessen the authority 
of Sanborn. The Garnets case presented the issue of whether all or only 20 
per cent of the profits received by the petitioner in the operation of a 
commercial school should be treated as "earned income" within the meaning 
of that term as used in section 209 of the Revenue Code of 1926 ( the same 
provision as that involved in the Sanborn case). Garnets operated a school 
which occupied 7 class rooms and 2 offices. Courses taught in the school 
were commercial subjects consisting of bookkeeping, stenography, type- 
writing, English, commercial arithmetic, commercial business ethics, 
business behavior, penmanship and kindred sahjecia. During the _—— 
involved, Garnets had about 400 students attending his day classes aut 
about 200 his evening classes. The staff of the school consisted of about 
12 teachers who were graduates of institutions of higher education, two 
office girls and three or four solicitors of enrollments. He personally 
interviewed the students, arranged all the courses of study, selected 

the text books to be den wrote advertising copy, engaged teachers, 
supervised their work and fixed their compensation; ~— qualified to 


teach all of the subjects given at the school and taught certain subjects; 
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handled general administrative matters for the school; decided upon dis- 
ciplinary measures to be taken in cases referred to him by his teachers, . 
and interviewed the parents of such students; conducted examinations on 
subjects taught by him and gave final examinations in some of the other 
subjects; determined the fitness of students for graduation; endeavored 


_ to place his students in positions after graduation, and exercised immed- 


iate supervision of all of the activities of his school. 


“Fhe Board of Tax Appeals held that the evidence established that 
capital was a material income-producing factor in the i of peti- 
tioner's sciioal, and, at page 388, then stated: 


"Viewing the case from another angle, we are of 
the opinion that petitioner's income from the school 
does not come within the statutory definition of earned 
income as ‘amounts received for personal services 
actually rendered.' Aside from the use of capital in - 
the business, it is plain that the income was not due 
alone to petitioner’ S personal services. He employed — 
about twelve teachers, to whom he paid annual salartes 
of approximately $30, 000. Clearly, those instructors 
would not have been engaged if petitioner could have - — 
conducted the school on the same scale without them. 
Petitioner testified that the faculty was composed of 
the most experienced teachers he could get and that 
they were all graduates of institutions of higher 
learning. It is difficult to believe that teachers of 
the high caliber indicated by petitiorer's testimony 
were merely incidental to the operation of the busi- 
ness. It is pointed out in Metropolitan Business 
Cottege, supra, that teachers in a business school -- 
are in a very different class from messengers and » 
others serving the principal owners in a personal 
capacity, and that it is mainly through the contact 
between teachers and students that tuition is earned." 


Emphasis supplie 
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Paraphrasing the very last portion of the foregoing, "It is mainly through 
the conta between [subagents] and [insurable risks) that [commissions 
are] earned" by the Jones Agency. n ay : eal 

In the ‘above quotation, the Board states that the income was "not 
due alone" to petitioner's earned services. It ancaie that the Board 
used the source or derivation test and came to a conclusion opposite from 
that reached in the Sanborn case. It will be noted that the Board relied . 
upon Metropolitan Business College v. Blair (7 Cir., 1928), 24 F. 2d 
176, which involved ‘the question of whether the college was entitled to a:' 
"personal service" classification under Section 200 of the Revenue Act : 
of 1918. Cases involving "personal service" classification are discussed | 


at length in Argument II], infra. 
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Il 
The "personal service corporations" sections 
of the Revenue Acts of 1918 and 1921 are 
more nearly camparable to the District | : 
Unincorporated Hasinces Franchise Tax 
law than is the provision in the Revenue 


Act of 1926 relating to "earned income 


credit." 

In the Adair case, supra, this Court referred to the case of Alexander, 
Conover & Martin, Inc. v. C.I.R., (7 Cir., 1930), 45 F.2d 383, which in- 
volved what this Court termed "a somewhat comparable federal statute." 
That law was Section 200 of the Revenue Acts of 1918 and 1921, 40 Stat. 
1058, 42 Stat. 228, related to "personal service" corporations, and per- 
mitted qualifying corporations to be taxed as partnerships. A "personal 
service corporation" was, for purposes of this case, defined as one "whose 
income is to be ascribed primarily to the activities of the principal owners 
or stockhdiders who are themselves regularly engaged in the active conduct 
of the affairs of the corporation." 

It will immediately be seen that the test which had to be applied in 
all cases involving "personal service" corporations .: was more nearly 
analogous'to that to be applied in cases like the instant one than was the test 
which had to be applied under the "earned income credit" law. 

The Tax Court stated in its @pinion that "for the often repeated and 
sound reason that the tax laws of the District are similar to the Federal 


lgws, *** the interpretation thereof should, as far as practicable, coincide 
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with the Federal rulings and decisions. ***,"" Without commenting thereon, 
the District asserts that if there is a Federal law comparable to the unin- 
corporated business franchise tax law, that law is, as this.Court noted in . 
the Adair case, the law relating to personal service corporations. If any 
Federal rulings should be followed, they are the numerous decisions rendered 
thereunder, and not an isolated decision which involved a law dissimilar in 
both language and intent. 

The earliest decision of the United States Board of Tax Appeals which 
involved the request of an insurance agency for "personal service" classi- 
| fication is Appeal of Joseph Emsheimer Insurance Agency (1925), 1B, T.A. 
649. Therein, the Board held, at page 652, as follows: | 


"We are of the opinion that a large part of the 
income of the taxpayer, in excess of 33-1/3 per 
cent of the total, is not ascribable primarily to 
the activities of the principal owners or stock- 
holders. The corporation represents two insur- 
ance companies as general agent and it receives 
a commission upon the business written by the 
subagents. Of course, the officers of the tax- 
payer performed certain duties in connection 
with such business but the taxpayer receives a 
percentage of the total commissions paid by the 
ihsurance companies in respect of that business, 
and the income of the taxpayer from such busi- — 
ness is large or small depending upon the activi- 
ties of the subagents. With respect to such busi- 
ness the income of the taxpayer is ascribable 
primarily to the activities of the subagents." 
(Emphasis supplie 


That case was immediately followed by another case involving an 
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emandone agency,. Appeal of W. J. Perry Corporation (1925), 1 B.T.A. 788, 
wherein the Board denied personal service classification on the ground that 
one-half of the income of the taxpayer was ascribable primarily to the 
activities of subagents. Pa 
Since those decisions, numerous other cases involving all types of 
trades and businesses, have been decided by the Board. In most, personal 
service classification was denied. The thread running through most of 
these cases, although not so much so in the very early ones, is the dis- 
tinction made between "income-producing" employees on the one hand and 
clerical and administrative "non-income producing" personnel on the other. 
A fairly complete list of the cases decided by the Board is set forth below. . 
Appeal of Thomas J. Baker, Jr. &Co., 2B.T.A. 13 (Insurance. Agency); 
Appeal of Hazlett & Moss, Inc., 2 B.T.A. 154 (Insurance Agency); Appeal 
of Harry S. Kaufman, Ltd., 2 B.T.A. 177. fianaes Agency); Appeal of 
Hurst, Anthony & Watkins, 3 B.T.A. 53 (Insurance Agency); Kaufman, -Ltd. 
Vv; C.LR., 5 B.T.A. 823 Gnsurance Agency); Appeal of Hedwall-Sundberg 
_Co., 6B.T.A. 217 (Insurance Agency); Appeal of Patterson-Andress Co., 
Inc., 6B.T.A. 392 (Advertising Agency); Continental Accounting and Audit _ 
Co. v. C.1LR., 7B.T.A. 330 (Public Accounting); Cocks=Clark Engraving 
Co. v. C.1.R. 8B.T.A. 468 (Photo-engraving); Cross v. C.LR., 9. 
B.T.A. 225 (Advertising Agency); Albrecht & Weaver, Inc. v. C.I.R., 
9 B.T. A: 560 (General Accounting); Logue Brothers & Co. v. C.I. R., | | 


9 B.T.A. 584 (Insurance Agency); C.F. Medaris Co. v.C.1.R., 10 
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B.T.A. 460 {Insurance Agency); F. Merges.& Co.. v..C.1.R., 11 B.T.A. 
444 (Insurance Agency); Robischon & Peckham: Co,-v..-C.1: R.°11 B.T.A. 483 
(wholesaler operating on a commission basis); Meinrath Brokerage Co. -v.. 
C.LR., £2 B.T.A. 113 (wholesale grocery brokerage); Potts- Turnbull 
Advertis Co. v. C:1.R;, 14B.T.A. 1321 (Advertising Business); 
Biscayne Engineering Co. v. C.I.R:, 15 B.T.A. 90. (Engineerimg); Atlanta- 
Southern: Denke! College v. C.LR., 15 B.T.A. 1325 (Schoot); Commercial 
Liquidation ‘Co v. C;1.R., 16 B.T.A. 559 (Collection Agency); Erskine v. 
C.1.R., 16:B.T.A. 1080 (Sales Agents); Federal Advertising Agency; Inc; v. 
C.1.R., 19.B,T.A, 1126; Filler, Wilson & McClelland v. C.i;R., 20 BsT.A. 
410 (sales of livestock on commission); T. Smith & Son, Inc. v.. CLR. : 20. 
B.T,A. £169. (stevedoring business); Van Meter v. C,1.R., 22 B,T. A. 1202 
(Insurance Agency); H. Newton Whittelsey, Inc: v..C:E:R:, 9 T.C. 700 
(Naval architectural ci pine ie ramsedtc business); Frdut-Ware, Inc. v. 
C.LR., 11 tr. C. 505 (Portrait photography); Farmers National-Company v. 
C.ILR., 13 .T.C. 505 (business of managing ferme for sheentwe owners); 
_Farnham sistidtactuning Company v.. Cit, R.- 33°T, C. 511 (Designing and 
engineering business). Especially applicable to this case is-the decision in 
Louis Hilfer:Co. v. C.I,R., 9B.T.A. 1264, where the taxpayer, who was | 
engaged in the wholesale grocery business operating on commissions, was 
denied personal service classification despite his assertion that he was re- 
sponsible for 80 per cent of the gross income and that his.salesmen were - 


responsible for less than 20 per cent thereof. 
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‘A few of the decisins in the foregoing cases were appealed to the 
various: Circuit Courts d Appeals. Most of the Circuit Court decisions 
are hereinafter discussed. 

One of the earliest cases involving the question of "personal ser- 
vice” classification was. decided by this Court on appeal from the Board 
of Tax Appeals in.Cuyahoga Abstract Title & Trust Co. v. C.I.R. (1928), 
58 App. D.C. 248, 29 F. 2d 448, where it appeared that the company 
employed from 33 to 75 persons during the years involved ranging from 


purely clerical personnel to draftsmen, examiners and other competent 


employees who actually made up the abstracts of title. Even though 


this Court found that all abstracts had.to be passed upon by one of the 
principal stockholders, or under his inspection, it was-held that: 


"The income was rather to be ascribed to the 
operation of an extensive business enterprise in 
which the principal stockholders acted chiefly as 
managers. The other persons employed in producing 
the output of the plant greatly outnumbered the principal 
stockholders and were paid annually an aggregate sum 
three to five times as much as the principal stockholders. . 
Moreover, these employees were as indispensable to the 
operation of the plant as were the princ stockholders — 
themselves. See Metropolitan Business. College v. 
‘Blair (C.C.A.) 24 F. (2d) 176."* (Emphasis supplied). — 
It is noteworthy that the Board in the Cuyahoga case (7 B.T.A. 95)”. 
had denied personal service classification to the taxpayer solely on the - 
ground that "capital was a material income-producing factor," and had © 


- not.even considered the point upon which this:Court chiefly based its 
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ane coats PS » i : ; ee Caer & a ene, 
Th Kauéman, Ltd. v. C.LR. (5 Cir., 1928), 24 F. ad 44, the Court 
reversed the Board and granted personal service classification to the tax- 
payer. ‘From the opinion of the Board it appears that Kaufman operated 
a general insurance agency employing 60 to 1 subagents.. (See Kaufman. 
Vv. C.1.R., 5B. T.A. 823). _ The Court of Appeals opinion did not even | 
refer to the number of subagents employed, and did not discuss their 
activities. The.Court rested its decision (that the income of petitioner 
was ascribed primarily to the activities of the principal stockholders... 
and not to the subagents) on the somewhat novel. ground that: | 
__, _,'* ** There had to be a principal to authorize __. 
‘ “employees to solicit insurance, and the local agents 
_ could not have secured the policies of insurance with-. v7 
out a state agency to pass upon and approve the insurance 
| risks." ghee Sing: 

In other words, no weight whatsoever from an income-producing stand- . 
point was ascribed to the actual securing of a customer without which... . 
there would have been no insurance risks for the principal stockholders ., 
to pass upon. Subsequent decisions of the Fifth Circuit are indicative 
of a recognition by that Court of the distinction between "income-producing” 
and "non-income producing" employees. Thus, in New Orleans Shipwright 
Co., Ltd. v. C.I.R. (5 Cir., 1928), 27 F. 24214, "personal service" 
classification was granted on the ground, inter alia, that the non-stock- 


holding employees of petitioner were clerks and laborers. whose services. 
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produced no revenue, and in Atlanta-Southern Dental College v. C.I.R. 
(5 Cir., 1931), 50 F. 2d 34, a "personal service" classification was 
denied on the ground, inter alia, that the faculty of the dental college 
operated by petitioner wascomposed of 16 stockholding and 17 non-stock- 
holding professors and that the non-stockholding professors were skilled 
employees and their efforts at producing income could not be ascribed 
to the management. 
| In the Adair case this Court referred to the decision in Alexander, 
Conover & Martin, Inc. v. C.1I.R., supra, decided by the Seventh Circuit, 
in which it appeared that the corporation was engaged in the business of 
buying and selling livestock on a commission basis. It employed numerous 
employees such as yardmen and assistant sellers whose duties were not of 
an income-producing variety and were performed under the supervision 
of the stockholders. The Court in that case made a distinction between 
employees whose activities resulted in the production of income and those 
whose activities did not, saying: 
"Here all income-producing activities, requiring 
the exercise of discretion, were performed by the 
principal stockholders or under their personal super- 
vision and direction. Though a greater total of salaries 
was paid to nonstockholder employees, that fact does 
not in any way detract from the proposition that the 
revenue-producing power was the skill, experience, 
executive ability, and personal service of the principal 
stockholders. * * *", 


The Court reversed the decision of the Board and grarted personal service 


> » pp... ae 
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classification to petitioner. However, : five days after that decision, Crider 
Bros.. Commission Co. v. C.I.R.-@ Cir., 1930), 45 F. 2d 974, was: 
decided. The latter case likewise ‘involved a taxpayer sixaved in the live- 
stock commission business, wherein there were employed from 11 to 14 
salesmen, buyers, and yardmen during the years involved: In the follow- 
ing language, at page 976, the Court held that the employees’ services 
produced a substantial part of the gross income of petitioner, saying: 


"* * * The services which they performed were a 
substantial and material part of the services rendered 
by the corporation. While as a rule these persons acted 
under the direction of a stockholder in making sales or 
purchases, other important services were rendered ° 
independently. They went out to inspect cattle, sorted 
it out and determined if and when it was ready for sale. =~ 
They located cattle to be bought or sold and some times 
bought on orders from customers. They came:in direct 
contact with the people with whom they did business. 
They were the persons who did the bargaining in the 
purchases and sales." (Emphasis supplied). 


In contrast to the decision of the Seventh Circuit in the Alexander, 
Conover & Martin case is the earlier case of Metropolitan Business 
College v. Blair, C.1.R. (7 Cir., 1928), 24 F. 24176, wherein the 
taxpayer, 5 business school with 12 branches, sought and was denied 
“personal service" classification. The Court there stated, at page 177, 
as follows: | 

‘* * * The student body, numbering about 5, 000 
for the two years, was taught in the various schools ~ 


by a teaching force of about 54 employed by the 
corporation. The bare statement of these facts 


tends strongly to repel the conclusion that the 
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corporate income is ascribable primarily to the 
activities of these corporate officers. 


ae * * 


"The teaching body is here a skilled working 
force, without which the income would have been 
restricted to such as would arise from a student 
body which these three men alone might handle. 
Stenographers, messengers, and others serving 
them in personal capacity, might well be said to be 
incidental to the management, and such service 
would not prevent the conclusion that the personal 
activities of the managing stockholders were a 
primary factor in producing the income. But, 
teachers, who come in contact with the student 
body, are in a very different class."" (Emphasis 
supplied). 


In Meinrath Brokerage Co. v. C.I.R. (8 Cir., 1939), 35 F. 2d 
614, the Court denied personal service classification to petitioner 
on the ground that: 


"* * * it was clear from the salaries and 
commissions paid them [non-stockholding em- 
ployees] and the nature of the business done that 
their work was not confined to clerical or unskilled 
service but involved salesmanship and executive 
duties. The whole business was one complete 
organization in which the persons producing the 
income greatly outnumbered the principal stock- 
holders and were paid annually much larger amounts 
than the salaries of the stockholders. Their work 
was as indispensable to the conduct of the business 
as was that of the principal stockholders."" (Emphasis 
supplied). 


Judge Learned Hand in William A. Brady Theatre Co. v. C.I. R. 


(2 Cir., 1930), 42 F. 2d 181, collected and discussed almost all of the 


circuit court cases decided up to that time which had dealt with the right 
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of corporations to: ee RELVIRE'S ieee hog point) the Board 


(16 B.T.A. 939) fend denied personal service classification on r the sole 


ground that “capital was a: “material income-producing factor". _ Sudge 


Hand found at "unnecessary" to consider saat factor, : and affirmed the 


decision of the Board on the sole ground that the income of the oxpgyer 


was not "aseribable primarily to the principal owners or + stockholders". 


In his opinion, Sudge Hand analyses oie statute under consideration, in i 


the following en 


"Tt is probably true, as Judge Westenhaver said in 
Fuller & Smith v. Routzahn (D.C.) 23 F.(2d) 959, 965, 
that the gross distinction which Congress had in mind 
was between manufacturing or mercantile companies 
and those who got their income from doing services 
for the public. ‘Primarily' in that sense might mean 
no more than that the greater part of the business was 
not in things made and sold. However, it: is entirely 
clear. that this. is too broad a division and that the 


-exemption was more straitly limited. The intent was 
not to include all such companies, but of them only 


those in which the shareholders personally produced 
the greater part of the income. Even so, the section 
is still not clear, for it is impossible to say whether 


the income of:a.business in ‘which a number take part is 


to be 'primarily ascribed' to one or to another. Quantity 


“presupposes some identity of the units counted, andthe _ 


shares of those who take part in a business are not alike. 
Each is necessary, but there'is no common measure. . - 
In spite of this we do say roughly that the income of an > 





‘yauthor for ‘instance is primarily his own, though he 


employ a stenographer anda printer, without whom 
he could not realize anything at all. No doubt in doing - 
so we have recourse unconsciously to other than 


- quantitative tests, perhaps relying upon the relative 


esteem in which we hold the several activities which 
coalesce in the’ work.. In laying down so loose a test 
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| Congress must be understood as requiring its 
naive application, not as referring to standards 
which can be ascertained by reference. The law 
is largely made up of such commands, as indeed 
it must be if it is to be couched in colloquial language." 
(Emphasis supplied) (42 F. 2d 182). 


The Court then proceeded to review numerous circuit court decisions, 
including this Court's decision in the Cuyahoga Abstract case, supra, in- 
volving corporations engaged in various businesses seeking personal | - 
service classification. Judge Hand had this to say regarding insurance 
agencies: 


"* * * Insurance brokerage, in spite of the 
employment of sub-agents to get business, and of | 
clerks, stenographers and the like, was held to be 
within the section, in Kaufman v. Com'r, 24 F. (2d) 

' 44(C.C.A. 4), and Hurst v. Heiner (D.C.) 26 F. 
(2d) 734. The question in such a case appearstous - . 
to depend upon the proportion of the insurance under- 
written by each class. So far as we can understand. 
the reasoning, the courts took a broader view than we 


shoul ve been disposed to."" (Emphasis supplie 








See also, Long v. C.I.R. (6 Cir., 1931), 50 F. 2d 775. 7 
Applying the rationale of the foregoing cases to the factual situation 

presented herein, it must be held that the subagents employed by the 

Jones Agency were "income-producing", as opposed to clerical and 

administrative employees. Their personal income was earned in direct 

proportion to the amount of insurance they personally solicited, and the 


gross income of the Agency was likewise derived in direct proportion to 


the amount of insurance solicited by the subagents. 
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CONCLUSION 
In view of the foregoing, the dacision of the District of Columbia 
. Tax Court that respondents were not an "unincorporated business" and 
are entitled to a refund of all unincorporated business franchise taxes 


paid for the years involved should be reversed. 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 
MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, 
D.. Ce, 

LEO J. EHRIG, JR., 
Assistant Corporation Counsel, 
Dy Ces 

Attorneys for Petitioner, 
District Building, 

Washington 4, D. C. 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
[Docket No. 1613] OCT 21 1957 


PETITION 

The above named petitioners appeal from the denial of claims for 
refund of taxes against them, and aver as follows: 

1. Petitioners Joseph E. Jones and Marjorie B. Jones are indivi- 
duals who were partners trading as the Joseph E. Jones Agency during the 
taxable period involved, with their principal office at 1200 - 18th St.,N.W., 
Washington, D.C. Petitioner Joseph E. Jones Agency, Inc., is a District 
of Columbia corporation who paid the tax on behalf of the individual paii< 
tioners herein for the period January 1, 1953 through May 31, 1953, and 
is joined herein as a petitioner for that reason. 

2. The tax in controversy is an unincorporated business franchise 
tax for the calendar years 1949, 1950, 1951, 1952, and the period January 1, 
1953 through May 31, 1953, in the total amount of Eleven Thousand Six Hun- 
dred and Two and 97/100 Dollars ($11, 602.97). The aforesaid taxes were 


paid under protest as follows: 


YEAR TAXES PAID 

1949 $ 1,977. 44 April 5, 1950 

1950 1,842.79 1/2-April 10, 1951 
1/2-October 4, 1951 

1951 1, 496. 30 April 10, 1952 

1952 3, 366. 14 April 14, 1953 


1953 (1-1-53 to 5/31-53 2, 920. 30 July 28, 1953 ‘ 
Total. . $11, 602. 97 
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The taxes herein were paid by checks of the petitioners as indicated 
by copies thereof attached hereto as Exhibits A, B, C, D, E, and F and 
made a part hereof by reference. An unincorporated business franchise 
tax return was filed by the individual petitioners herein as a partnership 
for each of the years involved herein and the taxes paid as aforesaid were 
based upon the computations therein. . 

3. The individual petitioners filed a claim for refund with the | 
Aesaseor of the District of Columbia for the foregoing faeces for the calen- , 
dar years 1949, 1950, 1951, on February 20, 1953, and filed a claim for 
atin with the Assessor of the District of Columbia for the calendar years 
1952 and the period of January 1, 1953 through May 31, 1953, on March 2, 
1954, copies of which are attached hereto as Exhibits G, H, I, J s and K. 
The Assessor of the District of Columbia disallowed the aforesaid claims 
for refund by letter dated August 7, 1957, copy of which is attached hereto 
as ; Exhibit L and made a part hereof by reference. 

4. The disallowance by the Assessor of the claims for refund is 
based upon a the following errors: 

(a) The Assessor erred in concluding that the net income derived by 
petitioners during the talendar years 1949, 1950, 1951, 1952 and the period 
from January 1, 1953 through May 31, 1953, from petitioners' pasties of 
acting individually and personally within the District of Columbia as local 


general agent for the Mutual Benefit Health and Accident Association, and 








3 
as manager for the United Benefit Life Insurance Company in the solicita- 
tion and procurement of applications for health and accident and life insur- 
ance, was subject to the tax on unincorporated businesses imposed by Title 
VII of the District of Columbia Income and Franchise Tax Act of 1947. (Sec- 
tion 47-1574, D.C. Code, 1951 Edition) 

(b) The Assessor erred in concluding that the petitioners were en- 
gaged in a trade or business in which less than 80 per centum of the gross 
income thereof is derived by the petitioners from the personal services 
actually rendered by the members of the partnership which petitioners oper- 
ated, in the conducting or carring on of said trade or business, and that 
capital is a material income producing factor. 

(c) The Assessor erred in not concluding that the petitioners were 
engaged in a trade or business in which more than 80 per centum of the 
gross income is derived from the personal services actually rendered by 
the individual or members of the partnership in the conducting or carrying 
on of an insurance business and in which capital is not a material income 
producing factor, so as to exempt the petitioners from filing and paying an 
unincorporated business franchise tax during the period January 1, 1949 
through May 31, 1953, pursuant to the provisions of Section 47-1574, D.C. 
Code, 1951 Edition. 

(d) The Assessor erred in applying Section 8-1 (e) and (f) of the 


Income and Franchise Tax Regulations of March 17, 1953, in order to pro- 


& 

duce a tax on the net income of the petitioners during the period involved, 
in that the said regulations are inconsistent with the organic law and is void 
because said regulations establish an arbitrary rule of law as to tax liabili- 
ty, which was not within the authority granted to he Commissioners of the 
District of Columbia, pursuant to Section 47-1595, D.C. Code, 1951 Edition. 

(e) Section 8- (e) and (f) of the Income and Franchise Tax Regulations 
of March 17, 1953, is unconstitutional and void because the Commissioners 
a@ the District of Columbia in promulgating said regulation were acting ina 
Legislative capacity, which could not be the subject of delegation by the- 
Congress of the United States. | 

(f) The Assessor erred in applying Section 8-1 (e) and (f) of the 


Income and Franchise Tax Regulations of March 17, 1953 retroactively to 


the periods involved herein, if said regulation be a valid exercise of author- 


ity by the Commissioners of the District of Columbia, in that there was no 
regulations in existence during the taxable periods involved herein which 
would raise the presumption enumerated therein. 

5. The facts upon which petitioners rely as to the basis of this pro- 
ceeding are as follows: 

(a) Petitioner , Joseph E. Jones is licensed by the Superintendent 
of Insurance, D.C. to act.as general agent in the solicitation or procure- 
ment of applications of insurance for the Mutual Benefit Health and Accident — 


Association of Omaha, and for the United Benefit Life Insurance Company 
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in the District of Columbia, and was so licensed during the taxable period 
involved herein. 

(b) Petitioner Joseph E. Jones during the taxable periods inyolved 
was under contract with the Mutual Health and Accident Association of Omaha, 
Nebraska, as general agent, and under contract with the United Benefit Life 
Insurance Company, as its manager, to procure applications from insurable 


risks for health and accident and life insurance for said companies writing 


such contracts, and to collect and receipt for premiums thereon. The in- 


dividual petitioners were engaged in a partnership insurance agency since 
1938, whereby the contractual benefits under the aforesaid contracts were 
granted to each of the members of said partnership on an equal basis under 
the partnership agreement. 

(c) Petitioner Joseph E. Jones entered into contracts with sub-agents 
on behalf of each insurance company, as aforesaid, trained and supervised 
such sub-agents and/or solicitors, settled claims against said insurance 
companies and devoted his entire time to said business. Petitioner Mar- 
jorie B. Jones devoted her fulltime to the office management of said busi- 
ness. 

(d) During the taxable period involved the sub-agents deducted their 
commissions on cash first premiums paid and remitted the balance to the 
petitioners, who in turn remitted a portion of said premium to the insurance 


company. Where the sub-agent collected a renewal premium by the checx 
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or other than cash, the sub-agent's portion of said premium was carried 
on the petitioners books as an account payable to the sub-agents, the peti- 
tioners acting as a conduit for clearance only of said payments. “s 

(e) The sub-agents were not employees of the petitioners during the 
taxable period involved and petitioners were not required nor did they with- 
hold Federal Income Tax dedwtions from said sub-agents during the taxabl:> 
period involved. 

(f) During the taxable period in controversy the individual petition- . 
ers were engaged in an insurance business in which more than 80 per centum 
of the gross income therefrom was derived from personal services actually 
rendered by the petitioners and capital was not a material income producing 
factor. The sub-agents or solicitors appointed by the petitioners during the 
taxable period were in fact and law under contract with the insurance com- 
- panies for which petitioners acted as general agent and manager. 
WHEREFORE, the petitioners pray that this Court may hear the proceeding 
and grant the following relief: 

1.. Determine and declare that the foregoing taxes were illegally 
collected and were overpaid in the amounts stated as aforesaid. 

2. Order a refund of said overpaid taxes to the petitioners herein 
with interest at the rate of 4 per centum per annum from the date of such 
overpayments, to wit, the dates when the taxes were paid. 

3. And for such other and further relief as to the Court seems just 


and proper. 
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TRANSCRIPT OF PROCEEDINGS 
DISTRICT OF COLUMBIA TAX COURT 


Joseph E. Jones and Marjorie B. Jones : 
T/A Joseph E. Jones Agency 


1200 - 18th Street, N. W. : 
Washington, D. C. 

and : 
Joseph E. Jones Agency, Inc. 


a corporation : 
1200 - 18th Street, N. W. 
Washington, D. C. 


Petitioners : 

v. : DOCKET NO. 1613 
District of Columbia es 
Respondent. : 


Washington, Gc. 
December 12, 1957 
EXCERPTS FROM PROCEEDINGS 
28 FRANK J. CARBO 
was called as a witness on behalf of the petitioner, and having been duly 
sworn, was examined and testified as follows: 


a , * xe 


DIRECT EXAMINATION 


* * * 
By Mr. Nussbaum: 
31 Q. Let me ask you this. Will you state whether or not you were a 


full-time or part-time sub-agent in'45? A. In ‘'45 I was a full-time agent. 
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or other than cash, the sub-agent's portion of said premium was carried 
on the petitioners books as an account payable to the sub-agents, the peti- 
tioners acting as a conduit for clearance only of said payments. 


(e) The sub-agents were not employees of the petitioners during the 


taxable period involved and petitioners were not required nor did they with- 


hold Federal Income Tax dedwtions from said sub-agents during the taxabl:> 
period involved. 

(f) During the taxable period in controversy the individual petition- 
ers were engaged in an insurance business in which more than 80 per centum 
of the gross income therefrom was derived from personal services actually 
rendered by the petitioners and capital was not a material income producing 
factor. The sub-agents or solicitors appointed by the petitioners during the 
taxable period were in fact and law under contract with the insurance com- 

- panies for which petitioners acted as general agent and manager. 
WHEREFORE, the petitioners pray that this Court may hear the proceeding 
and grant the following relief: 

1.. Determine and declare that the foregoing taxes were illegally 
collected and were overpaid in the amounts stated as aforesaid. 

2. Order a refund of said overpaid taxes to the petitioners herein 
with interest at the rate of 4 per centum per annum fram the date of such 
overpayments, to wit, the dates when the taxes were paid. 

3. And for such other and further relief as to the Court seems just 


and proper. 
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TRANSCRIPT OF PROCEEDINGS 
DISTRICT OF COLUMBIA TAX COURT 
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T/A Joseph E. Jones Agency 
1200 - 18th Street, N. W. 
Washington, D. C. 

and : 
Joseph E. Jones Agency, Inc. 
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1200 - 18th Street, N. W. 
Washington, D. C. : 


i ) 


Petitioners : 

v. ; DOCKET NO, 1613 
District of Columbia 2 
Respondent. : 


Washington, D. C, 
December 12, 1957 
EXCERPTS FROM PROCEEDINGS | 
28 FRANK J. CARBO 
was called as a’ witness on behalf of the petitioner, and having been duly 
sworn, was examined and testified as follows: 
* * ba 


DIRECT EXAMINATION 


gd * | K 
By Mr. Nussbaum: 


31 Q@. Let me ask you this. Will you state whether or not you were a 
full-time or part-time sub-agent in'45? A. In ‘'45I was a full-time agent. 
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@. And how long did you continue being a full-time agent, if any? 
A. Up until about 19- -- the latter part of '48, the first part of '49. At 
that time I started to do a few duties in the office in addition to being a sub-- 
agent. | | 


Q. Now, take the year '49, Mr. Carbo. Are you able to state to the 


Court how much time you gave to the solicitor-sub-agent’s work. and how 


much time you gave to the inside? A. I would say that at that point, per- 
haps twenty-five per cent of the time was given to working in the office and 
the remainder in the field. 
* 5 3 * 
32 Q. Now, in 1949 did you have anything to do with the instruction 
and training of other agents? A. Not in ‘49. 
Q@. When did you start that, if any time? A. In 1950. 
* * A oe 
Q. Of your own knowledge, do you know whether the other agents — 
received. training-just as you did, in '49? A. Well, they very definitely | 
received supervision, and most of them had been there for some time at 
that point. 
cd oo * 
33 Q. Well, I will ask you who trained, if anybody, the others, other 
than yourself, in ‘49? .A. Mr. Jones. He was the only other person in 


the office who could. 
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Q. .In what manner was this training given, if youknow? A, Well, 
obviously, in our particular business it's really more complex than the | 
average agency because at that time we handled both health and accident 
and life insurance, which was a comparative innovation, and health and 
accident by its very nature is rather complex and not a day would go by but 
what a question on a claim or a question of how to set up a program for an 
individual wouldn't come up, and of course under those circumstances he 
was the only man that the men could go to, as well as myself. 

Q. This was in'49? A. That's correct. 

@. Well, of the twenty-five per cent of the time that you gave inside 
the office, did you participate in the training and lecturing to the others? 
A. Towards the latter part of '49 Idid, because my beginning there was a 
34 meager one to start with, and it kept, of course, increasing as 
time went along. As a matter of fact, I took it at his suggestion, I took it 
upon myself, when a new man came in -- he couldn't leave the office under 
many occasions -- to go out with him and try to help him out as much as I 
could. 

* * * 
39 By Mr. Nussbaum: 

Q. WhatI want to know, if you know and can tell us, whether or not 

there was any routine or schedule or set way in which this training would be 


administered as to time, place and so forth and so on like that. A. In 19- 


10. 
--in the early part of ’49, no, sir. . Training was strictly of.a anpasvisery 
nature, where the man would go to Mr. Jones if he needed some help. = 
| oa * g * 
36 - MR. NUSSBAUM: Well, I will ask him whether in '50 there was. 
any formalized or set way of training of the agents. 
-THE WITNESS: There very definitely was, yes, sir. . 
By Mr. Nussbaum: 
Q. And how did that go along? A. Well, that was usually when the 
. Man came in he had a formalized program for about one week, which was 
very intensive; and then from that point forward usually he went to class 
anywhere from one to two mornings a week. And of cougse even more im- 
portant than that was the actual field work where we actually went out with . 
the man in the field. 


©. We are talking about 1950 now? A. That's correct. 


* | x * 


37 Q. Well, now, in 1949 did you have anything to do with claims . 


work, Mr. Carbo? A. Yes, I had something to do with it. 

| Q. In what way did you have something to do with it? A. Well, in 
the health and accident business, many times a person, after he has a 
policy, finds, when he has to use it, that it’s not exactly what he thought 
he needed; and so the claims personnel would adjudicate a claim, but they - 


were not in a position, nor could they go out and actually change this con- *. 
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tract around to make it more feasible, and that's the type of thing that I did, 
38 . in many instances. 

Q. Well, when you did that, would you have the occasion, if you re- 
call, to see Mr. Jones regarding the matter? A. Well, very definitely, 
because again many of these contracts were contracts that these people had 
had for years, which I knew nothing of, and I had to go to him to get the 
benefit of that information before I could do the proper job. 

Q. Did your work with claims increase as the years went on, from 
‘49 through '53? A. Yes; everything increased, that as well as that of 
training and supervision of the agents. 

* * * 
39 By Mr. Nussbaum: 

Q@. Mr. Carbo, of your own knowledge, if you know, beginning in 
this period of '49 specifically, were any of the other agents or all of the 
other agents other than yourself trained in insurance before they came with 
the Jones Agency? A. I would say that at least ninety to ninety-five per 
cent of them were not. 

* * * 
CROSS-EXAMINATION 
By Mr. Ehrig: 
* * bd 


42 Q. Disregarding that renewal business there, were you one hundred 


| 12 

per cent.on salary? A. Well, not exactly a hundred per cent on salary, 
since my arrangement was more or less of a bonus arrangement, in part. 

Q. How do you mean “bonus arrangement"? A. Well, that I re- 
ceived an amount of money commensurate with the amount of business that | 
was written. 

Q. Written by whom? A. By the Agency. 

Q@. By the entire Agency? A. That's correct. 

Q. With all of its sub-agents? A. That's correct. 

Q How much -- does your bonus have a percentage? A. No sir. 
This may sound peculiar, but I have operated with Mr. Jones on this basis: 
that when the end of the year came along he generally gave me, as he did 
the other people in the office, a bonus, which, frankly, we didn't even know 
what percentage it was. 
43 Q. It wasn't any definite percentage? A. That's right, sir. 

Q. To your knowledge. A. We did know that when there was more 
' business -- the more the business was the more that figure would be apt to 
be. | 

Q@. In 1953, when you were one hundred per cent in the office, did 
you continue to sell insurance yourself? A. No, sir. We have had a rule 
since that point -- I may have sold a case here or there, not too many ~- 
that, actually, by the nature of our business, again it's different in many 


respects in that an awful lot of the business that was derived came predomi- 
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nantly -- as a matter of fact, it all came from leads which were furnished 


by Mr. Jones. 
* * * 
45 Q. What are brokers? A. They are people who are not full-time 
agents for our company, but who place business with the companies from 
time to time. 
46 Q@. They are more or less free lance men who will sell insurance 
or deal with any firm that they can place the insurance with that they them- 
selves sell, is that correct? A. That's correct. 
* * * 

47 @. Of the agents that were there in 1953, the twenty-five to thirty 
agents that were there in 1953, which is the last year, tax year, involved 
in this case, sir, how many of those agents had not been there for the entire 
period 1949 to 1953? A. Well, that's a difficult question to answer because 
where you lose some men on one side you pick them up on the other, and I 
would say that during those periods, that we were putting on at least ten to 
fifteen minimum a year. Whether we lost three or four or five or what, 
would depend on the actual situation. 

Q. Isee. All right. Now, of those agents, you say the majority 
of those agents that were there in 1949 stayed for the entire period involved 
in this case. How much training did they require from 1949 to 1953? A. 


I'd like to say that in our business a man always requires training. 
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48 -@. well, let's say that’s true in any business.. But how much time 
did Mr.. Jones devote to them ? A. To this particular group of.agents or - 
all of them? 

Q, ‘The agents -- I will rephrase my question.. The agents that were 
there in 1949, the twelve to fifteen agents that were there. And, as you say, 
the majority of them were there for the entire period. As to that majority, 
how much of Mr. Jones* time did they require? A. I would say about fifty 
per cent, because I didn’t have anything to do --. 

3. Fifty per cent of what, sir? A. Of his time, Mr. Jones" time. 

Q. The combination of the agents required that? A. For that group 
of agents that you are referring to.only, because I had nothing to do with 
them. They were men that were.there before I got there, they were in the » 
business a lot longer that I was, ahd it was rather difficult fora compara- 
tively -- I was comparatively young at that.point -- to try to obviously — 
supervise those men. 

THE COURT: You say fifty per cent of his time was devoted to 
training the older men? 
THE WITNESS: Yes, your Honor. 
- By Mr. Ehrig: 
.. Q. Now, the staff increased from a majority of twelve to fifteen, 
your staff inereased up to twenty-five or thirty, so it more. than doubled; 
right? A. Yes, sir. 
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49. QQ. How much time to these new men that came in did Mr. Jones 
give? How much of his time did he give to them? A. Oh, I would say at 
least thirty-five to forty per cent, or the majority of his time is given ei- 
ther to direct or indirect supervision of the newer men, as well as direct 
supervision of the old. 

THE COURT: You say supervision. You said training before. 
Any distinction ? 

THE WITNESS: Yes, sir. We refer to training as the actual 
training period usually when. the man first comes in, and then supervision 
is the continuing supervision or help, you might say, beyond that point. 

THE COURT: You said before that fifty per cent of his time 
was devoted to training the older men. 

THE WITNESS: That's correct. The terms training or supervision is 
something that we could interpret either way, sir. The average person 
using the word training could be a substitute for supervision, because it 
actually is training. 

me * * 
30 By Mr. Ehrig: 
Q. Let me get it straight now. Fifty per cent of Mr. Jones’ time 
was given to the older men, the men who had been there, and thirty-five 
per cent to the new men who came in, is that correct? Is that what you 


said? A. That's correct, 
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Q. So eighty-five per cent of his time? A. Well, eighty-five or 


ninety. As a matter of fact, I think I said thirty-five to forty per cent. 


Q@. All right, thirty-five to forty per cent. Would you say that it 


took less of his time to supervise the new men than it did for the men who . 
had been there? A. It took less of his time for actual direct supervision, 
but not indirect, because it was very common nearly every morning for me 
to sit down with Mr. Jones because I had a lot to learn myself then and have 
the questions answered that came up. As a matter of fact, many times 
there were things I couldn't answer and I would have to send the man direct- 
ly to him, even though he might have been busy at the point. The man would 
just have to wait to see him. 
@. Did Mr. Jones do any amount of selling on his own? A. Yes, 
sir; he has always done selling on his own, and still dogs today. 
1 * * 

51 @. How much time does Mr. Jones spend in the office during the 
day ? 

MR. NUSSBAUM: When? 

THE WITNESS: What period? 

MR. EHRIG: The normal working day. 

THE WITNESS: He spends the whole day, as arule. He goes in 
and out. He has a lot of contacts with people. He has a lot of people that he 


has insured that he has to see and is in constant contact with them. 





By Mr. Ehrig: 
Q. Are you speaking of his clients now, his personal clients? A. 
No, not necessarily personal clients. That's all types of clients. 
Q. You mean some other sub-agent's clients? A. Yes, that could 
be included. 
Q@. Some other sub-agent's clients? A. Yes; it covers the whole 


gamut actually. 


* 
MARJORIE B. JONES 
. DIRECT EXAMINATION 


By Mr. Nussbaum: 

Q@. Mrs. Jones, you are the wife of Mr. Joseph E. Jones, are you 
not? A. That's right. 

% x cd 
70 Q. You were married in'38? A. Yes, sir. 

Q. At the time -- A. We were married in '32. 

Q@. Isee. What did you do duty-wise, if anything, Mrs. Jones, when 
you first set up in '38 the Jones Agency? A. Well, I supervised the whole 
office, the personnel, the clerical part of the office, and did the setrisl 
bookkeeping myself. 

Q. That was from the beginning? A. That was from the beginning. 


71 Q. Now, have your duties changed in any particular way since that 


date? A. Oh, yes, they have changed quite a bit. Our office has enlarged 
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and now we have several departments with heads of departments and Iam 
-- well, the office manager there, under my supervision. 
xx aK * 

Q. During this period of time, '49 to '53, as office manager will 
you tell us the layout of the office, what you had in the office? A. We 
have a cashiering department, we have a bookkeeping department, we have 
a claim department, new business department, agency department. 

* as * 
72 Q. Do you know who hires the personnel in the office? A. I help 


in that. 


Q. How do you help? A. Well, I do some of the interviewing of 


the new personnel. 

MR. EHMRIG: Relating this now, you understand, to 1949 to 1953. 

MR. NUSSBAUM: Yes, I meant to relate that to '49 through 'd3. 

THE WITNESS: Yes, I was doing that then. 

By Mr. Nussbaum: 

Q. What, if anything, would Mr. Jones do with the employment and 
hiring? A. Well, naturally, I would confer with him or he would interview 
sometimes too. It was more or less of a thing that we both did at that time. 

Q. Did either of you or both, if you know or recall, make. the final 
73. decision as to employment? A. It would be a mutual thing. We 


discussed it and then arrived at.a decision. 


* * 
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73 Q. Well, will you tell us -- tell the Court just how you supervised 
74 and managed the other departments, other than claims, during the 
- period '49 to '53? A. Well, the cashiering department, of course, collects 
the renewal premiums, and then they have a long strip that they use, one 
strip is torn off and the agent's service fee or collection fee or renewal is 
figured from that; and they make up a deposit at the end of the day, which 
is turned over to me, andI record it in the bank book. And the new busi- 
ness, I see that comes in -- well, I don't know exactly how to explain it, 
but if any question comes up it's referred to me. And also I have quite -- 
or had, at that time, quite an active part in the actual bookkeeping. 

Q. You mean in what way? A. Well, I actually kept part of the 
books. 

xk 1k x 

75 Q. Who, if anybody, in the office has to do with the banking and 
the issuance of checks, Mrs. Jones, if you know? A. Well, I do that, 
most of it. 

Q. How do you do it -- during this period? How did you do it 
during this period? A. Well, I'd actually write the checks and keep the 
_ check books in balance; and at that time I was also checking the bank state- 
ments from the bank every month. 

Q. What, if anything,-Mrs. Jones, did you have to do with the soli- 


-citors or sub-agents during this period? A. Well, I would accept their new 


20 
applications and prepare a receipt for them and do part of the actual pro- 
cessing of the applications and making up a card showing certain informa- 
tion and then listing on application sheets which went to our home office 
every day. 
76 Q. Will you state whether or not the agents were provided any 
other facilities, other than what you have said? A. If they requested 
stenographic service or any help in getting a statement from a doctor that 
the home office might require, or anything like that, yes, we provided that 
service. 


Q. What, if anything, did you have to do with providing that? A. 


Well, we would either write a letter to the doctor to get the statement or 


call his office and ask for it, or I might not have actually written the letter, 
but we provided the services for them if they requested it. 

@. Mrs. Jones, when a first premium came into the office, do yc: 
know how it was handied during that period? A. You mean on new busi- 
ness ? 

-Q. Yes. 

THE COURT: Life insurance? 

MR. NUSSBAUM: On all types, actually. I should have asked 
what type, but I thought we had that clear now. 

By Mr. Nussbaum: 


Q. Well, let's take life insurance, first. 
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MR. EHRIG: Cash or check? 

By Mr. Nussbaum: 

Q. On new business. If it came in any way, cash or check or 
otherwise, on new business, will you tell us how it was handled, if you 
77 know, as regards everybody? A. Yes. We hada receipt machine 


on a counter and the agent would come up to that counter with his applica- 


_ tion and his money and he would be given a written receipt for it, and we 


would take it in and Process it to go aa? : 
78 Q. Well, what, if anything, did the agent get out of that, if you 
know? A. Well, in a case of a cash payment, which a good many of them 
were, we collected only what we called the net, which was what the agent 
owed the office, and he kept his commission. It if was in the form of a 
check, he was immediately issued a check for his commission. 

Q. Issued a check by whom? A. By myself or Mrs. Everett. 

Q. That's life. What applied to the health and accident? A. The 


same routine. 
* | * * 


39 Q. Let's say during the period we are talking about, '49 to '53, 
if a renewal premium came in, what happened to the check or the cash 
that was sent in for the renewal premium? A. Well, it was deposited 


in our bank account and we remitted to the home office every. day. 
x mK pi 


8i Q. Isee. What happened, if anything, about the solicitor or sub- 


agent? A. Well, there is a certain strip of the premium notice that goes 
to the sub-agent. You mean as renewal now, don't you? 
| Q. Yes. A. That's what you're talking about. That is taken off. 


22 


as the premium is paid and filed in our file for the agents, and they are paid 


their renewals once a month. 

THE COURT: By whom? 

_ THE WITNESS: By me. 

THE COURT: Where do you get the money to do it, from the 

home office ? 
_ THE WITNESS: No, we remit to the home office on a net basis 
and we keep our portion, and the agent's portion the agent is paid once a 
month on renewal premiums. 
* ak 2K 

82 Q... Do you do anything -- did you do anything in regard to policy- 
holders during that period, you yourself or your department? A. Oh, yes. 
We obtained policy loans from them; we got foreign travel riders for their 
policies; we added dependents or took off dependents; and made changes in 
their policies. 

THE COURT: Let's say somebody sent a check to the home 
office. What happened to that? For renewal premium. 

THE WITNESS: During that period, if a policyholder paid the 
home office directly we got no commission on that. 

* 5 as 

83 Q. Mrs. — will -_ wiata whether or not you had anything to do 
with lapsed policies during the period? A. Yes; we sent out lapse notices 


from our office. 
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Q. When you say "we," does that come under your department? 
84 A. It was the cashiering department, which was under my supervi- 
sion. | 

Q. And when you sent this lapse notice out, if nothing was done in 
response to that what, if anything, was done by you or someone in your de- 
partment? A. We made personal telephone calls to some of the people to 
remind them that their premiums had still not been received and was there 
something that we could do about it or some misunderstanding that could be 
cleared up or something like that. 

| Q@. You spoke of loans, Mrs. Jones. Who actually loaned the money, 

if you know? A. Well, that's on. life insurance policies only, they have a 
cash or loan value, and there is a form that has to be filled out by the poli- 
cyholder which is sent to the home office, who in turn sends us the check to 
send to the policyowner. 

Q@. Mrs. Jones, are you familiar by memory with the key personnel 


that worked under your supervision during this period and the monies that 


were paid to them during this period? A. Well, I would rather not do it 


from memory, but I do have a record of it here. 
* * 3 
THE COURT: All right. For identification. 
(Document marked Petitioner's 


Exh. No. 1 for identification. ) 
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THE COURT: Let's find out who the people are, starting with 
the name Vida. 

THE WITNESS: That is Mrs. Schneider. She's the head of our 
cashiering department. The next one, Mabel, is Mrs. Burgy. She's also 
in the cashiering department. Rita is Mrs. Weeks. She's in our bookkeep- 
ing and new business department. Mae is Mrs. Everett, and she's in the new 
business department. Smitty is Mr. Smith, who is an assisjant bookkeeper. 
87 Harold is Mr. Staub, who is in the agency department and new busi- 
ness department. And Harris is Mr. Havard, who is now our chief bookkeep- 
er. 

oe ae ae 

MR. EHRIG: I take it these were all employed from 1949 to 19527 

THE WITNESS: That's right. 

MR. EHRIG: Well, they're indicated on here. 

THE WITNESS: That's right. During that period we had several 
more, but these are the key personnel. 

* * * 
9i By Mr. Nussbaum: 
Q. Mrs. Jones, Iam going to show you Petitioner's Exhibit No. 2-a, 

which is an unincorporated tax return for '49, and ask you to look at it and 
tell us whether or-not you are familiar with any of the items listed under 


"expenses."' A. (Examining) Yes, I am familiar with most of them. 
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Q. Now, on this item under "expenses", designated as salaries 


$48, 470.68. Will you tell us whether or not -- 


MR. EHRIG: Tell us what it is. 
* * 

MR. NUSSBAUM: If you know. 

THE WITNESS: That's the salaries for the entire office personnel. 
* * * 

By Mr. Nussbaum: ~— 

Q. Now, Mrs. Jones, in this Petitioner's Exhibit No. 1 which you 
have gone through of key personnel and what they have gotten, do you know, 
during this period, what the other employees did in the office, that are not 
on this list? A. Well, yes. They were in those other -- they were in the 
same -- well, these are the heads of the departments and they had other 
employees under them. | 

% * * 

Q. There are two items on Petitioner's Exhibit 2-a under "expenses" 
that are designated "for general expense, Virginia office,” and "general 
expense, Maryland office.'' Can you tell us what that represents and is, 
Mrs. Jones? A. Yes. We had two district offices at that time, one in 
Silver Spring, Maryland, .and one in Arlington, Virginia, and those amounts 
are the expenses that we paid on those two offices. 

94 Q. What, if anything, was out at those two offices, if you know? A. 


What if anything was what? 
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Q. What did you have, if anything, out at these. two offices during 
that period? A. Well, we had sub-agents who were more or less district 
managers in these certain localities and they were hiring sub-agents them- 
selves to work under them as district managers from the branch offices. 

* ad ae 
THE COURT: What is this item here of "expenses"? Does that 
include clerical? 
THE WITNESS: No, it didn't include clerical help, I'm sure. 
It included rent and, well, maintenance and electric bills ard things like 
that. 
* * aK 
95 _ By Mr. Nussbaum: 

Q. Iam going to show you Petitioner's Exhibit 2-b, which is the 
return for 1950. There are two items under "expenses" here, ''salaries, 
general" and"salaries, claim department." If you can, will you explain 
what that represents and to whom that money was paid? A. It was all paid 
to the people in the agency, but for some reason that year. I don't recall 
the exact reason, we kept the claim department salaries on a separate basis. 

| Q. This is Petitioner's Exhibit 2-d, which is the tax return for '5i, 
and under "expenses" it lists "salaries, general; salaries, fire department; 
salaries, claim department." Can you explain those three items to us, — 


Mrs. Jones? A. Well, at that time we had a fire department. It has since 
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been discontinued. I think probably the reason they were separated was so 


that we could see how much those two departments were really costing. 


* * * 
96 CROSS-EXAMINATION 
By Mr. Ehrig: | 

* ok * 


99 | Q. Who supervises the claim department? A. Miss Twohey. 
She's the head of the claim department. 

Q@. You say that you take care of the banking? A. I handle the 
bank books. I don't make the actual trips to the bank. 

Q. You make out the deposit slips? A. No, I don't do that. I re- 
cord them in the books. Wait a minute now. I am thinking of what I do now. 
During that period I did everything -- I mean I checked the bank statements 
and everything, but I didn't actually take the deposit to the bank. That was 
taken by someone —s 

Q. To get back to ae original question, did you then make out the 
deposit slips for the bank? A. No, I did not make the deposit slips at 
that time. They were made by the cashiering department. | 

Q. That was under your supervision? A. That's right. 

* * * 
100 Q@. How many bank accounts did your firm maintain? A.At that time 


I think we had just one with Munsey Trust. 
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@. One account with Munsey Trust? A. That's right. 

Q. Was.it in the firm name? A. It was in the name of Joseph E. 
Jones and Marjorie B. Jones. 

Q. Just like that? A. That's right. 

Q@. Two individuals? A. Uh-huh. 

Q. Joint account? A. That's right. 

@. I take it that either one of you and only Mr. Jones could draw 
on that account? A. Either one of us could, yes. 

Q. And only the two of you, is that correct? A. That's right. 
101 @. Did anyone else have authority? A. Oh, wait aminute. During 
that -- the latter part of that period I think we gave Mrs. Everett power of 


attorney to sign checks. 


@. Mrs. Everett? A. That's right. That's Mae on that list. 


@. Who is the administrative assistant? A. Yes. 
She has authority to draw on that account? A. Yes. 
5 * * 
102 Q@. Mrs. Jones, who paid the agents their renewal commissions? 
A. Idid. I actually filed them and sorted them and added them and typed 
up the check for paying them. 
* ak 3k 
Q. ‘You mentioned that there were sub-agents who were your dis- 


trict managers in the other offices, correct? 
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THE COURT:. Out in Maryland and Virginia. 


THE WITNESS: Yes, for a while. - 
By Mr. Ehrig: 
@. Were they Mr. Jones' sub-agents who were the district mana-_ 
gers of those offices? A. That's right. 
Q. And you say that these managers in turn could hire other sub- 
agents? A. That's right. 
103 Q@. Did they have to have the approval of Mr. Jones to do that? A. 
Yes. 
* 
104 JOSEPH E. JONES 
petitioner herein, assumed the stand on his own behalf, and having been 
duly sworn, was examined and testified as follows: 
* + | 
DIRECT EXAMINATION 
By Mr. Nussbaum: 
Q. Now, Mr. Jones, how did you obtain the present Jones Agency? 
A. I bought it from the former gereral agent that was here. 
Q. And what was his name, if you recall? A. Stout. 
. @. His first name, do you remember? A. S. Frank. 
That was in what year, Mr. Jones? A. What year did I buy it? 


Yes. A. October of 1938. 
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Q. Did you have anything to do with the agency at that time when 


you bought it? A. Weil, I was working more or less as an agent at the time. 


Q. Were you under the home office or under him? A. I was under 


* * * 

Q. And what did'you actually take over there, if anything? A. How 
do you mean that? 

Q. I mean in personnel and equipment. A. Oh, nothing atali. I 
purchased my own furniture. I rented the office next door to his office and 
then I started hiring my own agents, and of course Mrs. Jones came into 
the business soon after. 

* * * 
115 Q. Mr. Jones, what, if anything, did you do from 1938, when you 
took over with Mutual of Omaha and United, beginning until 1949? A. Well, 
I was trying to build an agency. I started out, of course, when I first came 
116 to Washington, with no agents, and we built our agency up from that 
point. 

* * 

Q. We are going to get into that too a little. Let me ask you this. 
How long, if any period, had you been in the insurance business before 
1938? A. Oh, I'd say five years, roughly. 


* ® 
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118 THE COURT: I don't know what you mean by that. You mean you 
could get insurance other than what you have testified -- what's been testified 
here today? 

THE WITNESS: Yes, sir. 

THE COURT: As broker ? 

THE WITNESS: Yes, I would broker that out. We like to do that. 
It wasn't profitable, but we like to do that as a service to our salesmen and 
to our policyholders. 
119 By Mr. Nussbaum: 

Q. Do you recall whether or not, during this period '49 to '53, you 
engaged in brokerage business like you are talking of ? A. Oh, yes. Yes, 
I made all the brokerage contacts. 

Q@. Of a brokerage contract, who got the commission on the pre- 
mium, if anybody? A. Well, I tried to make some money out of it, but it 
turned out I didn't know how, I guess, to operate in that particular field, and 
we set up sort of a little -- I think we put one man at that time in charge of 
handling and servicing the business as it would come in through any broker- 
age house. For instance, one brokerage house might handle one type of 
coverage and another one another one. Se we were equipped, and this man 
was instructed on how to take care of that type of business. 


* * x 


120 @. Would the brokerage come through what you had as a casualty 
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. department? A. As a casualty department, that's right. 
. Q..: Did you-have that casualty department during '49 to '53? A. . 
Yes, sir. 
a * Ok 
122 Q@. Mr. Jones, this form, Petitioner's No. 7, which is designated 
123 - as acontract with the United Benefit Life Insurance Company and 
Jesse §.. Hollins,. dated 21st of June 1951, Iask you where you got this 
form from, if you recall. 
THE COURT: You mean the form or the contract? 
. MR.. NUSSBAUM: This actual document here. 
THE WITNESS: The form itself was sent to us from the home 
office? Is that your question? 
MR. NUSSBAUM::: Yes. 
* * — * 
Q@. In what way was it executed? Give us the mechanics of the exe- 
cution of this, as far as you know. | 


-. THE COURT: .Are you speaking about exhibit what? 


MR. NUSSBAUM: Petitioner's Exhibit No. 7 for identification. 


- THE COURT. | All right. 
THE WITNESS: Well, when ready to put this man under contract 
124 we called him in and we went over the commission schedule, and one 


of the girls brings in.a form and we sign the form, the agent would sign the 
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form, I'd sign the form, and then it was executed in triplicate and it was 
all sent in to the home office for their counter-signature and returned to . ; " 
our office.-- two of them were. .The home office would keep one, one would 
go to the agent, and one we'd keep in our office, 
- THE COURT: What company is that? . 

MR. NUSSBAUM: United Benefit Life Insurance Company.. - 

MR. NUSSBAUM: Yes, sir. 

THE-COURT: Now, is that with one of the solicitors, would you 
call it?.. | 





THE WITNESS: Yes, sir. 
THE COURT: Is that the usual form that you had for the solici- 
tors? 
THE WITNESS: Yes, sir. 
- THE COURT: All of them signed that, did they? 
THE WITNESS: Well, some of them didn't sign anything, sir. | 
That probably is attributable to lack of carrying it through on the home office's 
part. They didn't press me, so I didn't press for signatures. All of the 
agents knew, however, that these contracts were available. to them. 
* * . * 
133 .Q. What-was the procedure, if any, in regard to whether or nota 
contract would be in writing or not in writing, if.you know? A. Well, we 


didn't care too much whether a man signed a contract or not. 
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MR. EHRIG: Who is "we"? 
134 By Mr. Nussbaum: 

Q@. When you say "we", you mean who? A. I mean myself or when 
Mr. Carbo would interview somebody. At least I didn't. It wasn't too much 
of a concern to me because the home office hadn't made it too fapostant to 
me, so I just didn't care whether a man signed it or not, as long as he knew 
he could have it if he wanted it. 

@. How would a man knoW what the terms of his contract was when 
he didn't sign the contract in writing? A. Well, I don't think you would © 
ever get a man to go to work for you unless he knew how much money he 
was going to get. 

Q@. How did you go about that? A. We said the commissions on 
this contract is so much, and on this contract it's so much, and on this con- 
tract it’s so much. We'd go down the list. And, of course, he becomes 
familiar with those commissions pretty fast after he is out selling. 

Q. What about the matter of renewal premiums? How was that 
taken care of, if any way, on unsigned contracts? A. Of course they ac- 
cumulate and the 10th of every month the man gets his renewal check, 
whether he's got a contract or not. 

Q: Well, how would he know what renewal commission he'd get if 
he didn't sign a contract? A. Well, in any agency room, if more than sne 


135 person knows the commission, they all know it. -It's no longer a 
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secret. They discuss. things with each other because they are discussing 
cases all the time. They discuss their contracts and 'their problems and 
commissions. We have never had that controversy, about:commissions. © 
Everybody knew what they were going to get and that's all there was. to it. 
* 3 ‘. a SN ile 
'Q. - Mr... Jones, do you know of your own knowledge whether or not 
the contracts that you had with your solicitors during '49 through '53 that 
136. were not executed in writing, whether — were different in any way 
from these? And if they were, what was the difference? A. No, they... 
weren't -- there wasn't -- the commissions were the:same. Sometimes 
-you'd make a little arrangement with a man who was doing a particularly 
good job, where you might pay him a bonus or:give him something a little 
additional. But everybody. was paid on that, except.maybe for a little bonus 
arrangement we'd make for the men. | 
THE COURT: Who'd pay the bonus? 
° THE WITNESS: I would. 
. THE COURT: Well, that wouldn't be any contract with the com- 
pany, would it? 
THE WITNESS: No. But the commission schedules as near as’ 


I can remember were the same during that period. 


*. ok 4, # 


-. .By Mr. Nussbaum: 











36 

_ Q. Now, Mr. Jones, starting in 1949 -- tell us now how you got 
your new soliciting agents beginning in 1949. A. Well, I advertise in the 
newspaper, and it's a funny thing about a salesman, especially the type of 
salesman that we hired then, if there is one that gets in the business and he 
is making money he soon tells all the other fellows that he has ever.. worked 
137 with over the last twenty years that this is really a good field to get 
into and maybe ee we should have gotten into a long time ago, and 
he brings them in and then you have another agent. You just build from one 
to the next to the next. 

Q. You got agents that way, then, you are saying, in addition to 
advertising? A. Yes, sir. As ammntter of fact, that was the most success- 
ful method, the agents your other men bring to you. 

_ @.. During the period '49 to '53, when a prospective agent was 
brought in what did you do, if anything at that time? A. Well, of course, 


number one, you have to get them interested in the business. And a lot of 


times that isn't particularly easy because it's a hard business to begin with. 


So you'd talk with him for quite a while. Maybe he'd come back for another 
interview the next day to be suré he was still interested the next day. He 
might be enthusiastic the first time, but the second day he might notbe. So 
then -_ start going over the policies with him, and then suddenly you kind 

of get together and you tell him our methods of pernicn and you start work- 


ing with him, for instance, in the field, and you give him constant supervi- 





sion, ‘usually. 

Q. Let me ask you this. Would you ever, at any time during which 
you have ne ntioned, discuss the contract with him? A. Would you ever 
discuss the contract? 

138 Q@. Yes. As to the terms of employment. 

MR. EHRIG: I think he's answered that. 

THE WITNESS: I don't know exactly what you mean by that. He 
is more or less -- he is an independent contractor, as far as that goes. 

By Mr. Nussbaum: 

©. -What I mean is, at what point would you discuss pay, if you ever 
did, pay and what was expected of him? A. Well, he gets paid as he gets 
the business. 

- Q. When would you inform him of that? A. Right away, because it's 
very important, when you hire a new man, to see that he starts making money 


as soon as possible, and naturally he is interested in when he is going to get 


paid, as anybody else would be, whether on salary or commission. 


Q. Who made the decision as to whether he was going to be hired or 
not, if you know? A. I did. 

@. In '49 through the middle of '53, who made the decision to employ 
agents, if you know? A. Well, I'd sort of like to check back with Mr. Carbo 
on those things because we both were hiring, and for the most part I made 


the final decision. However, if the interview was made by Mr. Carbo, the 
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original interview, then Mr. Carbo and I would get together, and then the 
three of us would get together probably, and then if we both agreed on that 
139 man, then we would hire him. So in that case that would be a joint 


decision, I would think. 


Q. Well, now, Mr. Carbo, did he, during all the years '49 to '53 


interview these applicants? A. No. 

Q. When did that start, approximately, if you recall, to the best 
of your recollection? A. About the middle part, I think, Mr. Carbo was 
drawn into this hiring, recruiting. 

Q. Middle part of what year? A. Between 1949 and 1953 is it? 

Oh, about '51 or '52. 

Q@. Well, now, after the agent was employed and it was agreed that 
he would start, what happened then as far as you were concerned, or con- 
cerning you? What did youdo then? A. Well, of course I'd discuss cases 
with him, explain the contracts with him, sometimes take him out in the 
field, or if I didn't take him out in the field I'd ask one of the other men to 
take him out in the field or Mr. Carbo would take him out. And, of course, 
from then on there was daily supervision of this man. I saw this man every 
day from then on. 

Q@. What about during the whole period '49 through '53? Would you 
see him every day then? A. Well, I get on my desk every morning the 


production that was done the preceding day, so I can pick that man up the 
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140 . next:morning if something is going atrtnns if he: is slowing down or 
if he is not progressing as he should. Of course, then I get him into the 
office and we pick him up right away. We also see him almost every day 
because the man is more or less dependent upon his —e which he gets. 

Q. Well, now, on this evaiter of teats, where do the leads come 
from, if you know? A. Well, they come from quite a number of sources. 
Of course -- 

‘Q. Tell us who gets them before you tell us where they come from. 
Who gets the leads? A. Well, the leads come in by mail into our office. 
Is that what you-mean? Into our office. They are tabulated and -- you 
aren't interested in the origin? 

@. Oh, yes. Whatis the origin? A. Well, we have, of course, 
newspaper advertising. Then we have thousands of pieces of direct mail 
that go out every week. 

Q. Who sends that mail out? A. I send it out through the office. 
And, of course, we get inquiries that come back to us, postage paid by us. 
When it's returned, of course we get afew more leads that way. And then 
distribution of those leads, of coun: is made by me, depending on how 
many leads that man required. Some men worked a little slower than other 
men, some worked a little weniee effectively then other men, but the deter- 
i41- mination about those leads and the distribution, of course, was for 


me, and that was pretty good because I could see -- the men would come to 
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me for leads, so that would give me an opportunity to have them coming ‘to 
me rather than me having to go out and collar them. 
K ae * 
\ 

Q. Now, Mr. Jones, during '49 to the middle of '53 did the solici- 
tors, any of these sub-agents or solicitors, obtain their own leads, if you 
know, during that period? A. Toa very limited extent. Very little. Very 
little. | 

Q. What, if anything, did you furnish the solicitors during this '49 
to '93 period? A. In the way of what? 

Q. In any way. re Of course, we furnished them with the training, 


we tried to develop their sales skill as well as the knowledge of the business, 





we had them very closely supervised. Of course, afew of them needed 
money from time to time. We advanced a little money to them. But we 
gave them the principal thing, I think, was the contact. We gave them the 
142 person to call on. 
Q@. How would you know whether or not a contact was made by that 
person? A. I'd geta report the next morning from him. | 7 
Q@. From whom? A. From the man I gave the lead to. I'd say, 
"What happened to that man and what were the circumstances? Did you get 
the application? What's the reason you didn't? What did you say?" 
You'd-try to find out how he might not have properly explained the 


_ contract. And by that we can find out where we are falling short, maybe, 
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in our training of that man. 

Q. What training, if any, during this '49 to '53 period did you par- 
ticipate in yourself directly? A. Well, between that period, of course, 
I conducted quite a few of the sales meetings myself. | 

Q. Where at? A. In our building. We had one floor of our build- 
ing in which we had our training room. And, of course, Mr. Carbo would 
also conduct meetings, but Mr. Carbo being rather new in the business, I 
wanted to be there to be sure that all the questions were answered and that 
the proper information was given out. In other words, we don't wanta 
man Out on the street that is going to misrepresent the contract te 
or unknowingly, without having knowledge of his product. 

143 Q. What happened, if anything, if there was a policy change during 
that period, in regard to the sub-agent and yourself? A. Well, of course, 
that would come up in one of our sales meetings. We would explain that 
change to the men. And, of course, that is something that constantly is 
coming up. There are new things all the time coming up, new riders _— 
can add, and so on. 

Q. Did there ever come a time when an agent went out without any 
instruction on a change in policy or a new type policy? A. Well, that could 
very possibly have happened, but we can certainly pick that up in a hurry. 
But, you see, we Saw every one of these men every day practically. 

Q. When you say "we'' -- A. Well, either myself, for the most 


part, and Mr. Carbo. 
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Q. What, if any, participation did you have when Mr. Carbo was 
directly training these people during the serisd’? A. Well, of course, I 
would sit in, as I say, on these meetings that Mr. Carbo would have. I 
wasn't able to go to all of them, but I sat in on quite a number of them. 

Q. Was there any particular time that they lasted, these meetings 
that you are talking about? A. Any particular time that they what? 

Q. Lasted. That they wenton. A. Well, they were always es 
144 good for two hours as a minimum. Sometimes they'd last till 12:30. 
And we'd have them -- we always had one once a week. And then we'd 
have, maybe, a meeting with the newer men during the week once oo 
and with the older men maybe another meeting during the week. These men 
were seen, of course, quite a bit individually in the meantime. 

& a * 

148 QQ. During '49 to '53 middle, did you have the occasion to go out 


with any of your sub-agents? A. Oh, yes. 


Q. What would you do, if anything? A. Well, I would present the 


policy or the plan or maybe the other man would. Then we'd have sort of . 
a critique after the inverview. 

Q@. Are you able to say approximately how often this would occur, 
Mr. Jones, during that period? A. No, because te:need for it wasn't 
149 constant. Sometimes you'd have to be out quite a bit arid sometimes 


not quite so much. I'd say on an average of maybe two or three nights a 
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week during 1949. Of-course, as Mr. Carbo got more and more into the 
business, why, the activity along that line diminished. - 

@. When did your activity along that line stop diminishing, if you 
recall? A. Around 1950. 

Q. 1950? A. Around 1950, yes. 

@. Who, if anyone, handled the advertising, Mr. Jones? A. Well, 
I handled the advertising. 

Q@. Who paid the cost of the advertising ? A. Idid. 

* * * 

@. Was it in the name of the Jones Agency or one or both of the in- 
surance companies, this advertising? A. Well, of course I always tried 
to tie my name up with the advertising, the Joseph E. Jones Agency. I 
felt I was entitled to that as long as I was paying for it. But Mutual" and 
150 "United of Omaha" were always the way I directed my advertising. 

I always did have my name tied in with the companies, however. 
Q@. Did the companies, both companies, have anything to do with 


approval of the types of advertising that you put on? A. Oh, yes. We have 


an advertising comittee in the home office. It wasn't too good at that time, 


but they approved the wording of the advertising. In other words, we had 
to sometimes modify our benefits in our advertising, things of that kind. 
Q@. What were your personal efforts, if anything, in regard to sell- 


ing insurance contracts for either or both of these companies during the 
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period? A. Well, of course, other than the time that I spent with the | 
agents, practically all of my time was spent selling, either directly or in- 
directly, maybe taking a client to lunch, maybe taking a man who controlled 
a large group case to lunch. Actually, a lot of cases the day just beging at 
five o'clock at night in the insurance industry and I think pretty much in 
general. I know it was true in my case. 
@. We are talking about '49 to '53. A. That's what I am talking about. 
* x * 
151 @. Do you recall if you had an occasion where you did effect a con- 
tract personally, without any assistance 4 

THE COURT: He said he did lots of it. You mean you want him 

to remember one contract that made? 

* ed 3 
152 THE COURT: It might be important. I don't see the materiality 
of it, but I don't see any harm to it. What kind did you sell? 

THE WITNESS: Well, primarily I was making contracts on 
group insurance. My contacts were really the important phase of my sell- 
ing at that time. Of course, I sold individual contracts too and practically 
every type -- 

'. THE COURT: Group insurance in both life and -- 
THE WITNESS: Both life and health and accident, yes, sir. 


By Mr. Nussbaum: 


- 
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Q. Which of the sub-agents, if any, participated in selling group 
contracts, Mr. Jones, if any? A. Well, unfortunately, I didn't have any- 
body that sold any group insurance at all during that period of time, and 


of course there were quite a number during that period of time that I was 


working pretty hard on that I didn't close until later on. 
*x * xk 


157 Q. Mr. Jones, you spoke yesterday of group business that you per- 
sonally dealt with during 1949 and mid-1953. What prospects, if any, did 
you solicit or attempt to solicit during this period for group business? A. 

I imagine I solicited probably 15 or 20, hoping to close, of course, a smaller 
number than that. But the two I had been working under, one was the 

Federal Bar, I think that was closed later; but the Medical Society I worked 
on since 1949. I believe I closed that in 1952. 

Q. That is the Medical Society of the District of Columbia? A. Well, 
actually there are three. I closed Prince Getaos. Montgomery County 
Medical Society, and the District of Columbia Medical Society. 

Q. And did you start working on all of those in 1949? A. Yes. I 
believe the Federal Bar Ithink. I worked on in 1948. As early as 1948. 

* * * 
158 Q. You have mentioned Medical Society and you have mentioned 
Federal Bar Association. What others, if any, did you try to sell? A. 
159 American Foreign Service, State Department. For security reasons 
I don't believe I could discuss two other large cases that I have. I don't 


think I would be permitted to do that. 
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Q. Who, if anyone else, assisted you in these group solicitations 
and sales that you have just mentioned? A. No one. 

Q. How was it done, if you recall, in the main? A. Well, in the 
Medical Society program I imagine I talked to at least 200 doctors before | 
we got the case. But in addition to that, we had these meetings and of 
course there were 50 other companies competing for this case. 

Q. On the Medical Society that you said you sold in 1952, who, if 
anyone else, shared in the commissions from the premiums? A. No one. 

Q. By that you mean how many people got commissions out of that? 


A. Iwas the only one that got pie aarinehone 
* * * 
160 Q. Mr. Jones, what time, if any, did you put into these activities 
ea just spoke about during this period? A. That is Breny hard to pinpoint. 
There are luncheons; after office hours of course a lot of them were evening 
meetings. I would say I made three to four contacts a week. 
Q@. Contacts in what way? A. Well, either by a luncheon, night 
| meeting, or going to the Medical Society, to the home office, if that en- 
tailed some trips to the home office. 
- Q:-.- How much time in hours, per day or per week, would you say 
that you devoted to that during this period? | 
THE COURT: Not only this but all of it? 


MR, NUSSBAUM:: The group activities, yes, your Honor. 
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By Mr. Nussbaum: 

Q. The group activity work that you did? A. I would say around 
161 15 hours a week, 

Q. Can you tell us a little more definitely whether that came during 
the normal business working day or after or just how it would generally | 
come? A. Sometimes during, but mostly after, after business hours. 
Either contacts at a club or at a meeting at the Medical Society, or with 
small groups, things of that kind. 

* * x 
167 Q. Mr. Jones, during this period 1949 to mid-1953, what money 
was actually needed, if any, by you in order to transact the business of the 
insurance agency? A. Well, you need money for rent, for what secretarial 
help you need, telephone, telegraph, a certain amount for advertising. 
That is about all I can think of as far as the office goes. Probably a few 
other incidentals. 

* ; * * 

Q. Before I ask = during this period did you employ a Mr. 
Hetzler with your agency? A. Yes, sir. 

Q. In what capacity was he employed, if you recall? A. He work- 
ed both for Mr. Carbo andfor me. He worked under both of us. | 


168 THE COURT: He didn't ask you under whom he worked, but 


asked you what he did. 





By Mr. Nussbaum: 


~ yy 


Q. . What his duties were. A. He helped both of us. 





Q. In what way did he help you? Can you give us illustrations of 
how he helped you? A. Well, he helped with the agents; he did some work 
on the phone in the way of answering inquiries, if somebody would call up 
asking about provisions of their policy and so on. | , 
THE COURT: He was an office man? 
MR. NUSSBAUM: I don't believe he was all that time, your 
Honor, I believe he started out in 1940 as a salesman. Iam not too clear 
on that. He later became office man. 
* * a 
169 QQ. Mr. Jones, Iam going to show you Petitioner's Exhibit 14 and I 
want you, if youcan, to explain this document to us. Tell us what it is, ex- 
plain it to us. 
* oe * 
THE COURT: He has already testified to that, that the "contract" 
meant "bonus."' That is already in the record. He testified yesterday that 
the "contract" meant "bonus." 
MR. EHRIG: We understand, your Honor, I understood from 
yesterday that the contract price, the figure here, is in amount sufficient 
to bring Mr. Carbo's salary up to $10,000 if he did not make $10,000. Is 


that correct? 
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THE COURT: That is correct. It was a bonus. 
* * * 
170 MR. EHRIG: That is the one that shows Mr. Carbo or Mr. 
Hetzler ? 
MR. NUSSBAUM: Mr. Hetzler, too. 
MR. EHRIG: Mr. Jones, does this paper here state the entire 
inccme for the years involved for these two gentlemen? 
THE WITNESS: Yes, Sir. 
cs * * 
171 MR, EHRIG: I have a question on this one year. Under the 
year 1952, Mr. Jones, you will notice that there are salary, $5,300, the 
Same as in the prior years, contract $2, 130.10, and under commissions 
you have $4, 569.90. Then you have another salary column, $1,500. So the 
total for the year was $13, 500. 
Will you explain to us why he got a contract fee at all in that year? 
THE WITNESS: This salary, this $1,500, I remember very 
well when I paid that. I had gotten a bonus from the home Office and I 
gave -- because business had been good I gave Frank Carbo a bonus, so 
~ that should be bonus, I would think. I don't know how the books are set up. 


MR. EHRIG: Even with that $1,500, that would only reduce it 


to $12,000 total. Why is there $2, 000 still given under the contract? 


THE WITNESS: The sum of these totals is 13, 500. 
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172 MR, EHRIG: Yes. I understood the contract was only supposed 
to be given in amount sufficient to bring it up to 10,000. He had earned ten 
thousand without any contract? 

THE WITNESS: That's right. 

MR. EHRIG: It wouldn't seem that you would have to add any- 
thing to it. 

THE WITNESS: I just wanted to show my appreciation. 

MR. EHRIG: So the $2,130 is also a bonus under the contract? 

THE WITNESS: Yes, sir. 

* * a 

173. = By Mr. Nussbaum: 

_Q. Mr. Jones, what, if anything, did you have to do during the 
period with the claims department? A. Well, I have supervision of course 
of the hiring of the claims people. We have, of course, in the health and 
accident business -- it differs from the life insurance in that you have one 
claim on life insurance, and that is when the man dies. Your incidence of 
claims on. health and accident is many times more, I think. I don't know 
what the incidence of claim is. But people use their policies considerably 
during the life of the policy. 

% x a 
Q. During the period there is a person by the name of Elizabeth 


Twohey listed on Petitioner's Exhibit 13 for identification. Can you tell us 


ol 
who that person is? A. Yes. She supervises the claims and mostly the 
claims auditors. 

@. Do you recall how many people were in the claims work during 
the period? A. Between four and five. 

174 Q@. Was there ever. any occasion, if at any time during this period, 
that claims were brought to your attention? A. Oh, yes. 

Q. How would that happen? A. Well, they wanted me to give final 
approval on the payment of certain claims. It might be a twilight zone in 
there or borderline case where it either could be paid or it could be reject- 
ed. And of course we try to pay it if we can find any reason to do so. 

@. Who, if anyone, would bring it to you? A. Miss Twohey would 
bring it to me. 

@. Can you tell us approximately how often you dealt with personnel 
in the claims department during that period? A. Never less than once a day, 
and sometimes three or four times a day. And we tried -- we didn't always 
hold to this, but we tried to have a claims meeting between 8:30 and 9:30 in 
the morning, once a week. We didn't stick with that, but we did try. 

Q. Mr. Jones, who, if anyone during the period, handled complaints 
of policy holders of any nature, in your organization? A. I got my share 
of them. Of course Mr. Carbo, and I think along toward 1951 probably Mr. 
Hetzler, handled quite a few of them. Onclaims, however, Miss Twohey 


175 handled quite a few of them. 


* * * 
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@. In the case of a claim, who, if anyone, made final approval of the 
payment of that claim? A. Well, if it was just an ordinary claim, the 
amount of the claim had no bearing on it, but if it was an ordinary claim 
where it was obvious we were liable, it was just paid automatically. But if 
it was a caestionabls case of where the man was enjoying poor health and 
we felt that we were being imposed upon, of course that decision would be 
made by me. 
* | * 
THE COURT: What about casualties? 

_ THE WITNESS: Casualty, that is handled directly from the com- 
pany that we broker through. We may have to help the claimant file his 
claim papers and things of that kind. But payment of the claim itself is 
from that particular home office. 

THE COURT: Do you sell liability insurance? Do you broker 
liability insurance ? 

THE WITNESS: Yes, sir. 

THE COURT: Automobile? 

THE WITNESS: Yes, sir. 


* oe 


By Mr. Nussbaum: 


Q@. Mr. Jones, by what method, if any, were you able to determine 


where a solicitor was at a given time during this period? A. We had no way 
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of telling where they were. They were required to report once a day. 
@. In what way? A. Physically report. | 
Q. Mr. Jones, are you familiar with the books and records to the 
extent that you might tell us whether any withholding taxes were withheld 
from the solicitor's renewal commissions? A. No. We were not required 
to withhold any money at all. 
% 3K * 
179 @. Do you recall the names of anyone, Mr. Jones, at this time, 
who is getting renewal premiums and has left since 1953? A. Yes. I re- 
call one man -- I haven't seen him for several years, but his name is Fagiol 
-- he is still getting them. These checks go aut automatically. I don't 
know offhand right at this minute. 
Q. Where would the checks come from, if you know? A. To pay 
these men? 
180 Q. Yes. To pay Mr. Fagiol, for example. A. From our office. 
THE COURT: Why would they come from your office? 
THE WITNESS: They always have, your Honor. I don't know 
the justification. 
THE COURT: Does the company send you the money and you in 
turn give them the checks? 
THE WITNESS: Well, I don't -- I don't know the mechanics of 


that. All I know is that we draw on our bank account for that man's renewal. 
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It goes out that way. 

* * * 

CROSS EXAMINATION 
By Mr. Ehrig: 
* * * 
Q. Let me see if I can cut this down to just one or two points. On 

this question of hiring sub-agents, do you not have the authority to hire any- 


one you choose? A. Yes. 
* : * . * 
181  @. Do you know if you would ever give your solicitors a bonus? A. 
Oh, yes, yes. We have contests and things of that kind. 
Q. That you yourself run? That the Jones Agency runs; contests 
that they run? A. Yes. -— 
Q. What is the purpose of running these contests? 
THE COURT: To encourage them to sell insurance. It is so 
obvious. | | 
THE WITNESS: Actually we are under pressure from our home 
office all the time for more and more business. Sometimes it is not profit- 
able to run these contests. | 
x * * 
_. Q. -How often did you actually go out into the field with these men, 


182 and I mean the agents who are selling your life insurance and casual- 


05 
ty policies, to individuals, not group insurance? A. I never went out on 
casualty. But whenever I was requested to go out I went out with the man. 
. Q. How often was that? A. Well, Idon't know. It could run twice 
- a week, sometimes skip a week. I don't know. 

Q@. How many agents, of those 25 or 30, had been with your company 
for a considerable time; that is, three-four years or more? A. I would 
say five or six or seven. 

Q. Five, six, or seven? A. They were all men, however, that I 

‘ had hired after I came to Washington. 
Q. ‘Had these men been experienced in insurance matters when they 
le came to you? A. No, none of them that I know of. 
* * * 
@. And after they had been with you for these three or four years, 
did they require much of your time to go out in the field with them? A. If 
= they ran across a case they thought I would be helpful on, they would ask 
me to go out with them. Of course, we tried to constantly improve their 
skill. We always, no matter how long a man is with us, do that. 
183 Q. In dealing with policy holders, the person you are trying to sell 
to, in dealing with that person, you mean? Or do you mean in explaining 


the policy itself? A. In trying to close the case. 





Q@. What would be the -- I don't know whether you can answer this 


or not -- average volume of business, that is the average face value of the 
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policies that one of these agents would sell during, say, a week or a month's 
time? Take any period. A. It depends on the agent. 
* ae * 

@. During this period of time you were dealing with your medical 
groups and those others that you mentioned? A. Yes. 

@. Am I correct in stating that that took a great deal of your time? 
184 A. Yes, it took quite a bit of time. 

@. Tell us this, and I think you went into this before, and I have 
One specific question, tell us again: When an agent sells -- when a sub- 
agent sells a policy in the field, and we will say that he gets a check for a 


premium, and he brings it in to your office i is that correct? A. Yes. 


Q. What happens to it? A. Well, we cash it and give his commis- 


sion to him immediately, before the policy is issued. In some cases he 
will get a check made out to himself. In that case he probably would cash 
the check and then just turn the net in on the policy. 

Q. In some cases he would cash the check himself? A. If it was 
made out to him. If it is made out to the company, he couldn't. 

Q. How are most premiums paid, by cash or check? A. First 
premiums or renewals? 

@. Take the first premiums, then we will get to the renewals. A. 
I don't know. A lot of them paid by cash. 


Q@. A lotof them are? A. Yes. 
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@. How about renewals? A. Renewals, of course, those are paid . 
over the counter, either in the office or mailed in by check. 
185 ‘Q. The agent doesn't have to go out and collect those? A. No. 
Q. He never sees it until he gets his commission from it, is that 
right? A. ° That's right. 
x x a 
198 MR. EHRIG: This is Exhibit No. 3-A. And it is the rider, the 
manager's contract which is attached as a rider to this. 
* * a 
Q@. Can you answer that? A. We were interested, when we made 
this inquiry, only in knowing what the first commission was. 
a * * 
Q. If 7-1/2 wasn't the renewal figure, can you give some indication 
of what it was? A. I think it averages about ten. 
Q@. About ten percent? A. Yes. 
THE COURT: Is that what you get regardless of what the agent 
gets ? 
THE WITNESS: Yes, sir. 
THE COURT: Let's suppose one of these men wrote insurance 
and you didn't think he did very much and he goes off and doesn't get any re- 
newal. What happens to the renewal? Do you get it? 


THE WITNESS: Yes. It reverts back to you. 
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_-THE COURT: Reverts to you? What do you mean? 

By Mr. Ehrig: 

Q. It says it is yours in the first instance, isn't it, 80 percent and 
10 percent? A. Yes. 

THE COURT: I don't mean that. He gets the ten percent now, 
overriding commission, regardless of what the agent gets. But as I under- 
stand from the testimony -- and I suppose this applies to all the accident, 
too -- if the man happens to leave and he is not there, he doesn't get his re- 
newal of five percent and it goes to Mr. Jones. 

THE WITNESS: That is a total amount of renewal that the com- 


pany pays. And out of that the agent is paid, out of that amount. 


By Mr., Ehrig: . 


Q. By you? A. By me. 
x * * 

203 Q. Mr. Jones, what is the difference between the collection fee per- 
centages authorized you and the commission itself? Is there a difference ? 
A. Well, commission is the commission on the first payment, and a collec- 
tion fee is the renewal. 

Q@. Is the collection fee and renewal fee the same? A. That is right, 
except that in health and accident you refer to it as a collection fee, notas a 
renewal. 


Q. In the health and accident, is that correct? A. Yes. 
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Q. And in Petitioner's Exhibit 4, which is the Mutual Benefit Health 
and Accident, it — that "On renewal premiums collected by second party" 
-- which is yourself -- "or through his office, he shall receive 10 percent 
collection fee except on combination policies." 

Is that in addition to some other fee, or is that the renewal fee? 

mn A. That is the renewal fee. 

Q. Ten percent is all you get? A. No. There is an additional five 
la percent. 
: 204 Q. Of what? 

THE COURT: That goes to the agent selling, soliciting. 

BY MR. EHRIG: 

Q. Is that correct? A. There is an additional five percent if you 
meet certain requirements that the home office sets up. 

THE COURT: How about the five percent that would go to the 
solicitor ? 

THE WITNESS: We pay that out of the 15 percent. 

BY MR. EHRIG: 

Q. Let me say this, do you always meet that five percent require- 
ment? A. Always have. 


1» Q. So that you get 15 percent renewal commission? A. That is 





right. 
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205 BY MR. NUSSBAUM: [sic] should read: "BY MR. EHRIG:" 

Q. When did Mr. Hetzler first come with you, Mr. Jones? A. 
I think about 1948. 

Q. 1948. A. Around that time. 

Q. Was he there through 1953? A. Yes. 

Q. Is he still with you? A. Yes. 

*  * * 

206 Q. Was Mr. Hetzler a trained insurance man when he came to 
you in 1948? A. No. He knew nothing of the business. 

Q. You say during the period involved he continued to sell 
insurance? A. Yes. 

Q. Did he sell group insurance? A. No. 

x * * 
207 THE COURT: Mr. Jones, what compensation do you receive from 
the home office of the Accident and Health Insurance Company for main- 
taining a claims department ? | 
; THE WITNESS: None. I pay all salaries and all expenses. 

THE COURT: I didn't ask that. What is your compensation from 
the home office for maintaining claims ? 

THE WITNESS: None. 

THE COURT: You don't ca 


THE WITNESS: Nothing. 





‘wv 
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THE COURT: Is that included in your commission? 
THE WITNESS: I get a certain commission, and out of that I main- 
tain a claims department. 
THE COURT: Are you required to maintain it? 
THE WITNESS: Yes, sir. 
THE COURT: The claims department? 
THE WITNESS: Yes, sir. 
THE COURT: And you pay all the salaries ? 
THE WITNESS: Yes, sir; all salaries, all rent, everything from 
the commission. 
THE COURT: Do you pay the rent of the office? 
THE WITNESS: Yes, sir. 
* 
228 OLIVER W. HIGGS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 


* * 


254 Q. I think that is sufficient on that one. 


This is Petitioner's Exhibit 6. Mr. Higgs, I am going to give 


it to you. It is entitled "Joseph E. Jones Agency." I want to ask you to 


explain that document, if youcan. A. This particular document, in 
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several pages, is a computation to show the total gross premiums of 
business that flowed through this agency during the years in question. 

Q. What is on the second page of Petitioner's Exhibit 16? A. The 
second page is the detail necessary to arrive at total gross premiums with 
respect to the three departments: first writings, casualty, and renewals -- 
three categories, rather than departments. 

At the bottom of that page is a computation converting the accounts 
payable agents from a cash basis as to the amounts paid sub-agents to 
the accrual basis. It is a conversion from a cash basis to an accrual basis. 

* * x 
255 THE COURT: Is there anything on the books which shows what pro- 
portion of the commissions received represents the compensation of the 
Jones Agency in settling claims? It has been testified here that they per- 
form a service for the insurance companies, that is, accident and health, 
of settling claims. I imagine that is a rather substantial thing. I get 
the impression from the witness that a good deal of time was spent on that. 
Then, he said he didn't get paid particularly for that, that he gets his 
- commission from the insurance company which covers that service. 

I was wondering whether it was segregated in any way, if you 
know how much of the commissions represented payment for performing 
the claims services. 


256 THE WITNESS: The books reflect no division of the commission 


<> 
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at all, sir. 

x * * 
270 MR. NUSSBAUM: Petitioner's Exhibit 18 for identification. Your 
Honor, that really is just for the convenience of the Court. It is a grouping 
on one sheet of the information contained in all the returns. It is just for 
the convenience of the Court. If you don't think it is necessary -- it is just 
something to help, I think. 

THE COURT: The commissions are not on this? 

THE WITNESS: Sir? 

THE COURT: Commissions paid out. 

271 THE WITNESS: To the soliciting agents ? 

THE COURT: To the solicitors. 

THE WITNESS: No, sir, they are not recorded on that, that is 
correct, on this sheet. 

THE COURT: Isn't that an expense ? 

THE WITNESS: No, sir. 

MR. EHRIG: I can't hear. 

THE COURT: I asked why this list doesn't have the commissions 
paid out to the agents, the solicitors, the ones who go out and get the in- 
surance. You don't have that here? 

THE WITNESS: Commissions paid soliciting agents, sir, are not 


on that report, that is correct. 
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THE COURT: Why wouldn't they be on here? Isn't that an expense ? 

Let's take the 15 percent that Jones Agency got on health and accident, 
which they turned around and paid somebody, provided he was in the office, 
5 percent of. Wouldn't that cut down their profits? 

THE WITNESS: We have never felt that that was the proper way to 
record it, sir. The income shown at the top of that exhibit-- 

MR. EHRIG: Mr. Higgs, would you keep your voice up, please? 

THE WITNESS: The amounts shown as income at the top of the 
272 exhibits are the actual amounts of the income retained by the Jones 
Agency only. 

THE COURT: You can't tell here how much of that commission is 
indicated on this exhibit, what proportion of the commission received as 
shown represents the services as claim agents ? 

THE WITNESS: As claim agents, no, sir. There is no division 
of the commissions received by the Jones Agency, sir, insofar as relating 
to claims or any other specific service. 

THE COURT: So this doesn't really reflect all the money they got. 
You only took out what their portion of the commissions were; that is all 
you set up here? 

THE WITNESS: Let me clarify your statement a little bit, sir. 

That is a matter of controversy, apparently, with the District 


of Columbia, and has been for sometime, as to whether this is a proper 
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reporting or not, sir. You say that we do not report all of the money that 
we received. That is correct; we donot. There is no record shown on 
that income up there, sir, of the amount which we received that we in turn 
transmit over to the home office. There is no record of that. That record 
as to income is strictly the income retained by the Jones Agency, sir. 

THE COURT: Such an accounting could be done in almost any busi- 
ness, couldn't it? Take a real estate firm. Let's take a real estate firm 
that takes in a thousand dollars commission and the agent gets $500 of it. 
You could set it up in a series of transactions in the same way, having 
the real estate agent report only what he held back or retained. 

273 MR. NUSSBAUM: Your Honor, that doesn't involve a third party 
like the home office, as here. 

THE COURT: The real estate transaction? It does involve a third 
party. It involves the customers for whom they are acting, just as it does 
here. 

+ 
CROSS EXAMINATION 
BY MR. EHRIG: 


Q. As to Petitioner's Exhibit 16, did you say you did prepare 


this yourself? A. Some of it I prepared personally. The balance was 


prepared under my supervision. 


* 
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Q. On Page 2 of Petitioner's Exhibit 16, the third item down, re- 
newals, Jones, 1949, $109, 969.40; what does that figure include? A. That 
figure would include the renewal commissions received by Mr. Jones and 
retained by Mr. Jones. | 

3 * * 

285 Q. Where is the amount of renewals in any of these columns that 
was to go to a sub-agent but was retained by Mr. Jones because the sub- 
agent is gone? A. That would be under the column -- 


Q. In the $109,000? A. That is correct. 


* * * 


286 Q. Why do you have that as Jones Agéinty's renewals? A. Because 


that is what itis. That is the amount retained by the agency from renewal 
commissions. 

Q. But it didn't belong to the Jones Agency, didit? A. Iam 
afraid it did or they wouldn't have been permitted to retain it. 

THE COURT: They get a ten percent renewal. 

MR. EHRIG: I know. But I am talking on the specific portion 
that should have gone to the sub-agent. 

THE COURT: That is the five percent. 

BY MR. EHRIG: 
Q. Let's assume Frank Carbo left, and his next year's renewals 


that he would ordinarily get if he were to stay would be $10, 000, and Jones 
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gets those in, the Jones firm gets that in, and where would you put that 


$10,000? A. That would be retained right under -- 


Q. Renewals, Jones? A. Renewals to the Jones Agency; that 
is correct, sir. 

x 
BY MR. EHRIG: 

Q. Mr.. Higgs, will you identify Respondent's Exhibits A and B, 
please? A. "A" is a letter which I had written to Mr. Kissinger. "B" 
is a computation of commissions to the Jones Agency and sub-agents by 
years on first writings and also on collections and renewals, converting 
those paid to the sub-agent from the cash basis to the accrual basis. 
This computation was prepared and transmitted to him. 

291 Q. Are the figures on that computation -- were they correct at 
the time, to the best of your knowledge? A. Yes, sir, so far as I know 
they are accurate. 

Q. Was the only substantial difference that little bit of casualty 
insurance that increases the amount on your Exhibit 16? A. Yes, that 
is correct. 

Q. It is not included in here? A. That is correct. I believe this 
was in answer to a direct request and I believe that the request was only 
for first writings and renewals. 


Q. And casualty is the only thing left out? A. It just didn't occur 
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to me, about casualty, at the time. 

MR. NUSSBAUM: No objection, your Honor. 

THE COURT: They will be received in evidence as Respondent's 
Exhibits A and B. 

* * * 
293 MR. EHRIG: All I have on behalf of the District, other than 
Respondent's Exhibits A and B, is one other document which I will have 
marked for identification as Respondent's Exhibit C. It is the District's 
computation. 
(Respondent's Exhibit C was marked 
for identification. ) 

294 THE COURT: Is this something you supplied to them as to the 
deficiency ? 

MR. EHRIG: There was no deficiency here, your Honor. They 
paid the tax and filed a claim for refund of this amount. 

THE COURT: This is your computation ? 

MR. NUSSBAUM: Yes. We have seen this and have no objection. 

MR. EHRIG: Respondent's Exhibits A and B, your Honor, is the 
letter from Mr. Higgs, with this. If your Honor would just look at those 
two documents, you have our case. Those are the figures. That is 
exactly it right there. 

THE COURT: This will be received in evidence as Respondent's 


4) 


oA] 
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Exhibit C. 

ak * * 
323 JOSEPH E. JONES 
petitioner herein, resumed the stand on his own behalf and, having been 
previously duly sworn, was examined and testified as follows: 

FURTHER DIRECT EXAMINATION 

xk 3K ak 
325 Q. What if anything, did you have to do with servicing these health 
and accident policies that left during this 1949 to 1953 period? A. We 
had to take care of everything the agent took care of before he left. 

Q. When you say "we" who do you mean? A. During that period 

I think I got most of that, almost all of it, because as long as they weren't 
acquainted with another agent and their agent had left, they wanted to come 
to the top man or the man to whom they paid their renewal premiums, so 
they would call and ask for me personally, and I would have to take care 
of the servicing of that account. 

* 5 a 
327 By Mr. Nussbaum: 

Q. Mr. Jones, I have here in my hand Petitioner's Exhibit 2-B, 

which is an Unincorporated Business Franchise Tax return of the Jones 
Agency for the year 1953, or the period January 1, 1952, to May 31, 1953, 


and under "income" there is an item, "incentive bonus, $32, 494.37." Do 
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328 you know, of your own knowledge, where that item of income 
originated? A. Yes. Let me have the date on that. 

Yes, the company started, I believe, the year before an incentive 
bonus. Our business was not increasing at the rate the home office felt 
it should, and they thought they would devise something to pay for an 
incentive to increase your business over the previous year's production 
and if you produced an equal volume or more insurance premiums the 
following year than you did the preceding year, you were paid an incentive 
bonus on that business. That is what that $32,000figure is. 

THE COURT: Did any of that go to the men who produced the 
work, the policies ? 

THE WITNESS: No, your Honor. 

* ae * 

Q. Well, Mr. Jones, what, if anything, did you have to do with 
producing this incentive bonus? A. Well, this incentive bonus, this 
particular year, was paid because I got the Medical Society case and 


that threw us into the bonus bracket, which enabled us or enabled me to 


get that incentive bonus. If that case hadn't come up, that $32, 000 would 


just not have been paid. 
329. Q. Now, can you state whether or not there was any definite 
limit you had to write for your production in order to qualify for this 


bonus? A. Well, you had to increase your business over the previous 
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years business, and it was graduated on the amount you exceeded it, your 
bonus was based on the amount in which you exceeded that previous year's 
production. 

Q. All right. NowI want to show you Petitioner's Exhibit 2-E, 
the Franchise Tax return for 1952. In that return, under "income", 
there is an item "incentive bonus, $10, 349.17.'' Will you tell us where 
that item came from, if you know? A. That was an incentive bonus which 
was paid as I explained before, the formula was the same as I just explained 
on the $32, 000 bonus. 
330 Q. What, if anything, did the Medical Society contract of group 
insurance have to do with that item of bonus? A. That made the difference 
between getting it and not getting it. If we hadn't had that group -- 

* * *x 

THE COURT: Yes. I want to ask a question here. You couldn't 
have gotten this bonus unless the agents had produced their share, could 
you? 

THE WITNESS: Well, by virtue of the agents producing their 
share wouldn't have gotten us a dime in bonus. 

THE COURT: Let's suppose all you did was to get the Medical 
Society business. Suppose the agents fell down and didn't produce a 
cent, you wouldn't have gotten that bonus ? 


THE WITNESS: That is right. 
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331 THE COURT: So that everybody contributed to it, isn't that correct? 
Why should you say only the business that you did was the one that produced 
the bonus, when it was what everybody did? 
THE WITNESS: I prefer to look at it this way, your Honor, that had 


we not gotten the Medical Society, we would have gotten no bonus. 


‘THE COURT: But if you hadn't gotten the other insurance, you 


wouldn’t have gotten a bonus either ? 
THE WITNESS: That is very true. 
* * 
By Mr. Nussbaum: 
342 Q. Tell us what, if anything, the soliciting agent had to do with 
the applications during this period? A. He would go out and interview 
the man and fill in all the questions on the application and have the man 
sign the application blank and he would sign as a witness, and then he 
would bring them into the home office, I mean into our office. He would 
turn them in through the window, with the net withholding his commission. 
That was the usual procedure, not always, but the usual one. Then, if 
it was an application blank that had -- was perfectly clear, the health 
information was all right, the young lady who has charge of that would, 
of course enter that on an application form, and send it into the home 
office. However, if there was some bad health history on this application 


blank, it would be brought to the attention of myself, it it was -- during 
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that period, it would be brought to me, and I could determine pretty much 
myself whether it was worth the effort to send that application to the home 


343 office. 


The health history might have been so bad that under no circumstances 


would the home office have issued the policy. So, in the interest of saving - 
me time, my office time, the agent's time, we would just return the man's 
money to him. 

| I might have to call a doctor and get a further health statement, and 
get an authorization maybe from the applicant to authorize us to get the 
information either from a hospital or a doctor, as to his treatment of him 
in the past. 

sd * * 

347 Q. Mr. Jones, in regard to the unwritten contracts which have 
been testified to by a number of witnesses, including yourself, who, if 
anyone made the decision as to whether or not an agent would be paid re- 
newal commissions if he left during this period, 1949 to mid-1953? 
A. Well, Ibelieve Idid. I think I made the sole decision on that. 
348  Q. On what basis would you make that, if any? A. Well, a man 
who left, and he had an unwritten contract, he would, I would rather, see 
the volume of life insurance that the man had written and if he appeared 


to comply with a written contract, he got the renewal. 


* * * 
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CROSS EXAMINATION 
. 
By Mr. Ehrig: 

Q. Let me refer to this. You stated a while ago you wrote all 
the casualty insurance. What do you mean by that? A. Well, I didn't 
mean to state that I wrote it. I would handle it for the agent, when the 
agent would bring it in, I would handle the casualty insurance in the way -- 

Q. _How do you mean handle it when the agent would bring it in? 
A. He would bring it in and I would. broker it out to the different outlets 
we had for placing that business. 

Q. So that you did not actually secure the applicant? A. Now, 


casualty, you are talking about automobile, everything except health 


and accident ?. 
* 5 * 
‘Q.:: And you now state that -- did you answer my last question 
as to whether or not you produced the applicants for. casualty ? 
THE COURT: He said he didn't. 
zs ps . 
352 ..Q.. Who actually received the commissions for the casualty 
insurance that you acted as broker for? A. Well, the agents brought 
the case in. They would get the commission.: I would say almost all 


of it. That was an accommodation of the business more than anything. 





75 

Q. How much would you retain for yourself? A. Well, I don't 
think ever more than two and a half percent. 

Q. That would be every year? A. Every year it renewed. 

353 Q. Now, for an agent that had secured one of these applicants 
in 1949, and retained that in 1950, 1951 and 1952, if he left your employ, 
that applicant would be -- assuming that he stayed with your firm, who 
would get the commission then? A. I would say that boy would be smart 
enough to follow that up and he would hang on to that. 

* * x 
356 BY MR... EHRIG: 

Q. In connection with that, Mr. Jones, who in your office, of 
this office staff, Exhibit 17, A, B, and C, which is a list of your employees 
in your office, -- let me rephrase that question. 

357 How many of your clerks or employees there are working and 
servicing these health and accident policies? A. Well, life insurance 
of course requires very little -- 

Q. Iam asking about health and accident. A. We have quite a 
few clerks there servicing. I would say they all do. 

-Q. What do they do? A. Stenographic work, posting to record 
cards, paying claims -- 

Q. Collecting money? A. Yes, both first payments and renewal 


premiums. In that sense we call a policy, when a policy holder pays © 
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the second time, we calli that a renewal. That is confusing I will have to 


admit. The first payments and second payments, let's put it that way. 


Q. It is confusing to me. Miss Twohey, I think it was in your 


office, what does she do? A.. Well, she for the most part supervises 
the auditors. She oversees the claim department. 

Q. The claim department? A. ‘Yes, she has no other duties. 

* * iad: * 
358 Q. What I am trying to get to is what actually does she do? 
A. Well, she sees that the claims move through the office properly 
and they are paid prompily, and they are paid accurately. 

Q. How does she know? A. Well, she reviews them. She 
trains. the people for the most part. Of course, I also have -- I send 
my auditors into the home office for a home office training period, and -- 

Q. . Did you send Miss Twohey in there? A. Yes, she has been 
in there a number of times and every auditor we have has been in there 
under this training program. And we have regional claim meetings. 

Q:. Training them to handle and adjust claims? A. We don't: 
have adjustment of claims. It is more of an auditing proposition. 

Q. .What do you mean by handling claims. Just what is involved. 
359 Do you adjust claims, make settlements with people or what? 

A. Yes, we do that. 


Q. Why do you say it is just an auditing problem? That isa 
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factual determination. A. Ninety-nine out of a hundred of the drafts that 
go out of our office, we don't even see the people who get them. They 
don't come in the office. They are sent out in the mail or the agent, if 
there is an agent of record, he delivers it personally. 

Q. Those are handled through Miss Twohey's office? A, Yes. 

Q. She makes a determination as to whether or not to adjust 
the claim? A. Oh, no, if it is a claim that is highly involved -- 

Q. Iam not talking about the unusual cases yet. She would take 
certain ones to you — they are in doubt, correct? A. Yes, 

Q. Where there is no doubt in her mind? A. It just goes out 
then. 

* * cd 
368 THE WITNESS: Well, it is perfectly obvious, a man like Fagiolo 
producing a tremendous volume of business would certainly be more 
profitable to the agency than a man just writing $50, 000 a year. 
By Mr. Ehrig: 

Q. How:much did Mr. Fagiolo write a year’? A. He wrote over | 
a half million of life. 

Q@. Was he there during 1949 to 1953? A. Yes. 

Q. You didn’t have to train him very much, did you? A. I 
think that he came, you see he had been with me -- 

Q. His contract was dated 1939, if that will help you. A. He 
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went there the same time I bought the agency, you see. I think he was with 
another company. I don't samaniber his background too well, but I think 
he had life insurance instruction but no health and accident instruction — 
369 ~=— at all. 
* * * 

370 Q. The last time you testified here, you said you didn't pay them 
when they left the. company because they were going into competition 
with you. A. Sometimes I said they did. 

Q. Isn't that true, as a matter of fact? A. Yes, that is right. 

* 7 * * 
373 Q. You furnished leads or the home office furnished leads to 
the subagents? A. During that period of time? 
«+ Q. ‘Yes. A. We got almost all the leads for the men. 

Q.. Who is "we"? A. I. 

Q. You, yourself? A. I, I paid for the advertising that produced 
them. I paid for the return of the lead. 

_: Q.- How do you go about finding leads? A. Direct mail, news- 

paper advertising. 

Q. To whom,. direct mail to whom? A. Well, we go down, we 
use the classified directory, telephone directory, the criss-cross 


directory. We have a lot of ways of doing it. We advertisied then, I 


think, by salary brackets, too.’ We got lists of salary brackets. 
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374 Q. Now, from these, the agents go out in the field, right? A. Yes. 
Q. Is most of the agents time spent in the field unearthing possible 
clients? A. During that time, they worked almost a hundred percent on 
their leads. In other words, they were so busy working these leads and 
we had so many of them, they would make those calls, 
Q. Is that done on the telephone or do they contact them personally ? 
A. They contact them personally. You can't sell insurance on the phone, 
Q. Do they spend most of their time in the field, out interviewing 
possible applicants? A. Yes. 
Q. Most of them, their time is spent that way? A, Yes. 
Q. I take it, is this true, that one of the hardest tasks is to 
interest someone in obtaining the policies in the first instance? A, Well -- 
Q. Convince them they need insurance? A. Well, you have to 
create a need, but, of course, that is where you walk into a man cold, but 
they are softened up quite a bit by the advertising that made them send 
that card in. 
375 Q. They have got your advertising, let's say that. But from 
your experience -~- you have been in the field as a subagent, knocking 
on doors in the neighborhood, people that answered your lead -- is that 
not pretty difficult? A. Yes, itis, | 
Q. All of your experienced agents, people like Mr. Fagiolo, who 


were with you from 1938 on, all during the years involved here, they 
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didn't require any of your-time in the field, did they? A. Yes, yes, 


they did. | 
Q.. In the field?: A. Yes. 


.. Q.'..Did-you go out ~- A.: See, this.man here-you.are referring | 


to knew nothing about the health and accident. business until.he came with 


me.y 
_ »« Q. Fagiolo.:-Iam talking about from 1949 to 1950 now. A. The 
old men,’ who require very little.unless they got into a big-case or some- 
thing. | 
Q. They knew what they were doing out there? A. Yes. 
Q..: The new men needed training;: that is granted.: A. That is 
right. .:. 
376 . Q..-Is:it true that the older men produced the greatest volume 
of your business? A. No; I wouldn't say that. - 
-Q. Is it-true the new.men produced the greatest volume ? 
A. I don't know what the percentage would be, but we got an awful 
lot of volume from your newer men... : 
Q. Let's take 1949 to 1950.° How-would you:split the volume 
as between the men: who: had been there and required little of. your time . 
and the men who required a great deal of your time? A. I couldn't 
give an-anawer on that. °° .° u: 


Q. You couldn't. even estimate it ?::A.: No. 
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Q. Well, all of your renewal commissions would be coming in 
from the older men, wouldn't’ they”? New men wouldn't have renewals 
coming in yet in 1949? A. People pay on quarterly, monthly, semi- 
» annually, and annual basis, Of course, if a man is with us for three 
months, of course, he gets the renewal. Some of that business is re- 
newing. He gets a collection service fee. 

Q. Iam talking about Mr. Fagiolo and his colleagues out there 
“ working for you in 1946, 1947, 1948, 1949, 1950, 1951, all that renewal 
was coming in to you from work they had done in the past. 

377 <A. Yes. 
Q. That produced a portion of your income here? A. Yes. 
* * a 
442 THE COURT: Let's find out from Mr. Ehrig, will you concede 
or agree to stipulation three ? 

MR. EHRIG: Yes. 

(Paragraph number three of the stipulation is as follows:) 

"That petitioner Joseph E. Jones received the following com- 
¥ missions on premiums of group contracts which he effected personally, 

as evidenced by letters attached hereto from Mutual of Omaha dated 

January 9, 1958, and identified as Petitioner's Exhibit No. 28 and 

letter from Mutual Benefit Health & Accident Association dated January 
4 9, 1958, and identified as Petitioner's Exhibit No. 29: 
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443... 6. + \GOMMISSION-FIRST ~~ TOTAL 
GROUP YEAR RATE WRITING RENEWAL COMMISSION 
D.C. Medical Society 1952 50°/o «= $84, 829. 00 0 $42, 414. 50 
nm on» 4953 50°/o 11, 084.60 - 5, 517.30 
mo 1953 15°/o $19, 494. 20 2,924.13 
American Forsiga Serv. 1: 1- 49 to 5- 31- 53 | 

1529/0 35, 281.37 
Bell Cab.Co..- =. :10-1-50 to 6-1-53 

15°/o 1, 677.77 
CEHA i- 1-49 to 5-31-53 

| “YBO/g 22, 371.28" 
* x * 


468 Whereupon, — 
WILLIAM J. HETZLER 
was called as a-witness for the Respondent and, having been previously duly 
sworn, was examined and testified as follows: 
* * * 
469 :- DIRECT EXAMINATION | 
BY MR. EHRIG: 
Q: Mr.-Hetzler, you are employed by Jones Agency? A. That is 


correct. : 


* 


Q. When ‘did you begin work for Mr.. Jones or the Jones Agency? 
_ A. In March 1948. 


Q. 1948. A. Yes. . 
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Q. How did you come to be employed there? A. I was introduced 
to the agency by a friend who was working there at the time, 

Q. Who was that? A. Harland Schuler. 

Q. Had you any previous experience along the insurance line? 

A. No, sir. 

Q. What first happened -- I want to get the story from you -- 
when you were employed. What did you do? A. I was introduced to 
Mr. Jones. | 

Q. Andthen what. Did you just start out selling insurance or 
what did you do? A. I started out selling. 

470 Q. Did you have any training? A. Yes. 

Q. Would you describe whatever training you got? A. Actually 
at that time the training was much less than it is today. It was more or 
less going over the policies, benefits, applications. 

Q. You went over these yourself, did you? A. No. I went 
over them with the help of Mr. Jones. 

Q. This was in 1948? A. Yes, sir. 

Q. How much training would you say you had, timewise? A. That 
is difficult to even recall. I would say that most of the training evolved 


itself down to taking care of specific problems as they would arise. 


Q. In other words whenever you had a problem you simply went 


to Mr. Jones. A. That is right. 
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-. Q. Or asked someone questions, is that correct? A... That is 
right. 
Was Mr. Carbo there at that time? A. Yes, he was. 
Q. .Did you go to him with your problems also? A. Yes, I 
did. | 
Q. Were there any formal training classes? A. There were 
training sessions-held at. regular times. 
471 Q. For new agents? A. Yes. I don't recall the lapse of time 
between them... | 
Q. Mr. Hetzler, we are concerned here with the period from 
1949 through 1953, so would you direct your answers according to that 
period. of time? A. All right. I might add one thing if I may. 
That when I started in 1948 I started on a part time basis. I 


was going to Georgetown at the time and actually I don't suppose I fitted 


into the normal pattern..of a full time agent for the first several months. 


* * _ * 
Q. Did there come a time when you did more than just sell 
insurance? A. Yes, there was. : 
Q. . What else did you do.and when did it happen? A. I believe 
it was about 1949 .or perhaps 1950 that I was engaged to supervise the 
casualty :insurance that we had in the agency.. 


472 Q. Supervise it? A. Well, more or less, no one was taking 


a! 


85 

care of it at that time and to look after that end of the business. We tried 
to develop a casualty account. We did it with General Accident at 1516 H 
Street. 

Q. What kind of insurance do you mean when you say casualty? 
A. Fire insurance. Automobile insurance. We tried to develop that as 
a side line and never did develop too strong. 

aK * x 

Q. How would you go about selling insurance during this period? 

THE COURT: Now there are two periods Iimagine. One is the 
period when he was selling, I suppose, health insurance or something 
like that at the time. 

Then there was the time that you started to be Manager of the 
Casualty Department. 

THE WITNESS: The Casualty Department actually didn't require 
473 too much time and I still continued other activities too. 

BY MR. EHRIG: 
Q. The Casualty Department was rather small? A. It wasa 


casual Casualty Department. 


Q. Did you sell both life and health and accident insurance? A. 


Q. During the period involved how did you go about selling 


insurance? A. Will you be a little more specific on that. 
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-.. -Q. I want. you to be.very basic. here. Just how would-you go about: . 
selling insurance, “What would you do. .Come into the office in the morning 
or what? A. Well, yes. I would solicit applicants, secure applications. — 
'-Q.: How would you solicit applicants?. A. By talking to them. 

. : Q.. How? How would you find out. who to talk to. Did you just go 
out in the street? A. There are a lot of different ways. . You have benefit 
drafts, delivering claim checks of policy owners who had no agent of 
active record. There would be leads supplied-by the office, or there 
would be deferrals or direct approaching -- my own prospects. 

474 Q. Would you say it was a matter of going out and digging them 
up? A. That is about it. 

Q. Is that the hard effort part of selling insurance? A. It is 
50 percent of the ja. . 

.,.,Q. What is the other 50 percent? A. Selling. 

Q. Closing the deal? A. Closing your sales. 

Q. On the matter of leads, where would these leads come from -- 
the Jones Agency or the insurance company itself? A. They would come 
from two sources. Some leads would come through the home office, some 
would be developed ilocally.. ©. - 


Q. Both ways? A. Yes, sir. 


Q. . Isn't it true also that some of the agents would develope their 


own leads? A. Yes. . 








87 
Q. Did Mr. Jones sell leads to agents? A. I think at one time 
there was a surplus and we were able to buy them. 
” THE COURT: What is that. Sell what? 
i. MR. EHRIG: My question was whether or not during this time, 
Mr. Jones sold leads to the agents. 
475 BY MR. EHRIG: 
Q. How much did these leads cost you? A. A nominal amount. 
‘ About 50 ¢. 
THE COURT: You men sold them to the agents? 
THE WITNESS: Well they were there available. He gave leads. 
I mean leads were supplied but in excess of those there was a surplus 
4 of leads which are available for anyone who wants a few more. 
THE COURT: And you paid for them? 
THE WITNESS: Yes. 
BY MR. EHRIG: 


Q. Mr. Hetzler, when you sell health and accident insurance 





for Mr. Jones, and then you leave the firm, what happens to that policy? 
7 A. It stays with the firm. 

Q. It stays with the firm. A. Yes. 

Q. And who would service that policy? A. The Jones Agency 
would have to service it. 


o Q. Who in the Jones Agency does that? A. Well, the staff 
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employees...” Now that is where I first began to develop activity within the 
agency, that health and accident policy owners required change of service, - 
claims, increase of coverage. | Some of those service calls could be turned 
into new business and if they: could be termed as leads they would be given 
476 to an agent to develop for what could be done. Many of them were 
inquiries pertaining to explanations of policy or policy benefits or claims 
or just: routine service which would not develop into new business and those 


were things which I first started taking care of in the agency. 


Q. You started doing that yourself? A. That was part of.my 


job. .— 

‘Q. .I-am pretty much in the dark on this but could you tell me, 
during the course of a year's time, how many policies -~- J am not worried 
about the money involved -- but. how many actual different policies would 
one of your regular agents have sold -- full time agent, good seller. Could 
you just estimate for me, just give me some idea? A. Between 300 and 
400. 

 Q. Between 300 and 400 policies a year? A. Yes. 

Q. Of that 300 to 400 policies, let's say that this man sold the 
approximate amount of that each year in 1949 to 1953, and then left the 
firm. Now of that amount of insurance that he would have sold over that 
period of time, 300 or 400 policies a year, from your experience up 


there and your duties up there, ‘could you tell us how many of these policy 
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holders would require servicing? A. It is hard to say. Our figures show 
that one percent in eight suffers a disability each year. 
477 Q. Do you term that servicing a claim on the insurance? A. No, 
but often times service would develop from the claim or perhaps there might 
be an explanation of policy which would come about -- someone changing 
his address, at the same time postponing another action on his policy, 
might decide to make two or three changes at the same time. 

Q. Do you in the insurance business term a claim on insurance 
as a result of an accident, servicing. Do you call that servicing? A. I 
would say so, yes. 

Q. In other words any claims made -- if a person dies that is a 
servicing of the policy? A. Yes, sir. 

Q. Ifaperson dies? A. We are talking about a term service 
and I don't know if we are speaking of the same thing. 

Q. I want to find out what you mean? A. Service to me means 
an action taken by the Company or the Agency to handle something about 


that policy. 


Q. Wouldn't a claim be directed more to the insurance company 


rather than to the Jones Agency. The insurance company is the one 
- that has to pay the claim, isn't it? A. The checks or the drafts were 


drawn against their account but they were all processed by our agency. 


* * * 
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478’ Q.: Do you know whether most general agencies handle the claims 
of their insurance companies? A. Within our Company, yes. 
479 '. Q. I mean-are you familiar with other insurance companies? A. 
Yes; Iam. — 
‘Q. With other general agencies? A. Yes. 

. Q.. Do-you know whether or not they handle claims? A. In our 
line of business -- health and accident insurance.-- I believe most 
companies handle claims at the home office level.. Our Company is, I 
think, rather unique in that we ‘handle claims locally. 

Q. To get back to the other question. 

Of the number of policies that would require servicing when 

this agent had left -- do you recall the question? A. Yes. 

Q. Let's say for one year. Let's say for 1950, he sells 3 to 
400 policies, and excluding, if you will, claims for actual accidents -- 
payment in other words -- how many actual servicing calls are there? 
A. That is too difficult a question to even come up with an answer. There 
would be too many variable factors. 

Q.. Could you give a percentage? A. It would be strictly a guess 


without any foundation: 


Q. Do’ you handle all servicing-calls? A. At that time I was 


handling the ‘majority of them.: Some calls, of course, could be routine, 


which could be transferred to a cashier for a change of address. Those 








. 
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480 service calls that I handled were ones where actually a personal 
call was necessary or some more detailed knowledge of-the policy was . 
required. 

Q. Someone who actually wanted it explained to him, is that it? 
A. Yes, sir. 

Q. And the other calls were handled by whom? A. By whatever 
department was appropriate. 

_ Q. . Did anyone else -- either Mr. Jones or anyone in the agency 
other than yourself -- handle servicing of policies? A. Yes. Those 
people that could handle them within their proper departments. 

Q. I mean other than an agent? A. Yes. Mr. Jones would handle 
them. 

Q. .How much of that work would. he do? A. I don't know really 
at the time. 

Q. Would he go out in the field and handle them? A. He has 
gone out. 

* > . * % 

Q. Allright. Did he? A. He has gone out and seen policyholders 
personally, I know that. 
481 - Q. Was this a normal thing for him to do? A. It wasn't required 
too often. 

Q. I take it that most of the calls that Mr. Jones would handle 


would be on the telephone? A. I would assume so, yes. 
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* 3K ae 
482... Q. Mr. Hetzler, you say you were introduced by this other agent 
who was a friend of yours. Who hired you? A. Mr. Jones. 
‘Q. Mr. Jones hired you? A. Yes, sir. 
Q. How were you paid? A. By commissions. 
.Q. Do you operate on a commission solely? Did you during these 
years 1949 to 1953? A. Between 1949 and '53 at one point in there I 
don't recall the exact date, I started.on a salary in addition to commissions. 
x x * 
Q. I take it you sold insurance during this entire period, is that 
correct ?. A. That is correct. . 
| Q. Whenever you could? A. That is correct. 
 . Q.: And what was your salary for? A. Salary was for work per- 
formed in the agency, which was mainly in the line of servicing policies. 
483 * _* a 
Q. How was payment made and who made it? A. There were two 
different ways. I would submit with my applications the net amount required 
by the company or bythe agency. In other words I deducted my commission 


from the amounts that I collected and turned in the net balance. 


_~THE.COURT: Suppose the insured gave you a check for the whole 


policy ?. | 
THE WITNESS: Then I turned in the check and received the check 





THE COURT: From whom? 


THE WITNESS: From Mr. Jones. 


a * : * 
484 Q. How did you know how much commission to deduct from a 
payment? When you sold a policy how did you know how much commission 
to deduct? A. That wasn't difficult. There were only several methods 
of premium and there were only several commission percentages. 
Q. What I want to find out. 

It would be difficult for me to know that if I were to start out 
today on selling insurance. How would you know? A. If you only had two 
or four figures to remember it wouldn't be difficult. 

Q. Who gave you these figures? A. Mr. Jones. 

Q. Were you told by Mr. Jones --. What were you told by Mr. 
Jones regarding payment of commissions after you left the firm? A. I 
don't recall a specific conversation, the words, but it is my understanding 
that after leaving there would be no further collection fee payments. 
485 THE COURT: Even on renewals ? 

THE WITNESS:. Even on renewals. I think -- we have always 
made a distinction between collection fees and renewals and we were 


speaking of health and accident -- 


* 
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BY MR. EHRIG: 


Q. You call them collection fees? A. Collection fees for service 


THE COURT: NowIam confused. Let's say now that you sold me 


an accident policy this year and-you received a commission. ‘Suppose --_ 3 


.- “THE WITNESS: Yes. © 
:" THE COURT (Continuing) -- suppose you decided to go some place 
else and work. Next year on the first duintversary I decided to carry 
the insurance and I paid a second premium. You wouldn't get any of that ? 
ee THE WITNESS: That~ is correct. 
| THE ‘COURT: Let's suppose that I decided to get some life insurance 
through the Jones Agency and the premium say is a thousand dollars a yeaz 
and suppose I gave you a check for a thousand dollars, you would get a 
486 commission on it, wouldn't you? 
THE WITNESS: Yes, sir. 
- '.’ HE COURT: Suppose you left the firm before the first anniversary 
came would you get any part of that? . 
THE WITNESS: That would depend on whether I had a contract 
or not. | 
THE COURT: You said you had no contract. 
THE WITNESS: I had no contract so I would get nothing. 
THE COURT: You would get nothing. 
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THE WITNESS: That is correct sir. 

BY MR. EHRIG: 

Q. Mr. Hetzler, did you receive any separate commission for 
handling the servicing of the policies of those agents who had left the firm? 
A. Separate commission? 

Q. Yes. When the agent sells policies and leaves the firm, you 
explained that you handled them, is that correct? A. Yes, sir. 

Q. Do you receive any commission as a result of that? A. No, 
sir. 

THE COURT: But you did receive a salary. 

THE WITNESS: That is correct. 

* * * 
488 THE COURT: * * * 

Let's suppose that there are five men who sell insurance this 
year -- life, accident and health -- and they are still in the firm next 
year. Someone calls up on each policy and asks for an explanation of 
it. Who would advise him ? 

THE WITNESS: The agent who wrote the policy. 

THE COURT: Then when you say that you serviced policies, 
you mean you serviced those where there was no agent to do it. 

THE WITNESS: That is right. There would be some instances 


too, your Honor, where the agent wouldn't be physically present at the 
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time and an immediate answer might be required in which.case I would -- 


THE COURT: I see. But if possible the agent, if he was still there, 


would answer the inquiry? 
' THE WITNESS: That is correct. - 
489 THE COURT: If it is substantial -- not like when the premium was 
due or anything liké that -- that goes to the Treasurer, and so forth? 
THE WITNESS: That is correct. | 


* x 
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Petitioner's Exhibit 3a 


Manager’s Contract 
The United -Ben-fit Life insurance Company of Omaha, Nebraska, hereinafter called the Com- 
pany, hereby appoints. Joseph & Jones of enehington, DV. Co, 


Kerctnafeer called the Manages, as xa Manager in the tertkocy covered by'this agreement, and che 
omen, 8 Mnangee 1: conilceeetiog: ok eoeleexnael pecan matte aah #2 Biel; hereby 


anaes Agere 
The Manager agrees to procure personally, and through agents appointed applications 
from imurable ka fr ie inurance in che Company, cd sles aed resp foe ay pentane 
which may be collected by him. He agrees to transmit promptly to the Company all such applica- 
Soe eee Soeeomrer © ie Semen pees © ae Ws Sobran a ee nen 
sronceng Urese ron (the case of Gee yore peensaene; bis stuew as-coctaienony according 69:20 
Commission Schedule h erein. 


in the amount o u Five tnossand fe Stacaiioneil <Prallkcs, cecliinaed ween dha Tealdil idbcccaance 
of this contract, and to increase same in proportion to the incr-ase in business. 

ee 1 Gey Be Se eee es eS TARR 
lations governing the territory managed by him. 


Company's Agreement 
The Company agrees to consider applications for Life Insurance submitted by the Manager or 
his appointees, but reserves the right, in its discretion, to reject of postpone any 
The Company agrees to allow the Manager, as compensation for writing new business, commis- 
sions on first year premiums, as and when paid to the Company in cash, on business written by the 
Manager or his appointees, in accordance with the following Commission Schedule, and conditions. 


The Company agrees to allow as further compensation to the Manager, as long as this contract 
shall be in force, for his services rendered and to be rendered, commissions at the rates and not 
seems pencacsives pecttine 0S eal te) Soin an eee ee Meee oe 
conditions of this contract, on second and subsequent years’ premiums, as and when paid in cash 
to the Company on business written by the Manager or his appointees, 





Commission Schedule 73% 

Renewal 

Policy Form - Years 
" Ocdinacy Life « 4 © ee wm © » ee ee ee ee eee 9 
Modified Whole Life . . eh hk ew a RR TS a 
Coupon or Guar. Prem. Reduction —Ordinay Life 9 
Coupon or Guar. Prem. Reduction—20 Pay.Life- 9 
20 Pay Life . . . ° 9 
tS a 7 
10 Pay Life .. . . + 
20 Year Endowment Vicente paar atiat 9 
15 Year Endowment... - 1 6 + © eo © © © © oe ar Sa 7 
10 Year Endowment . . , - + . a ae ae oe ee 4 
Juvenile 20 Pay . . ee ee es ee ee ae: Lae 9 
Juvenile 20 Year Endowment it~ & @ 2 oe & * Ba: ei 9 


Endowments at Age 55, 60, 65 
Retirement Incomes at 55, 60, 65. 
Juvenile Endowments at Age 18, 19, 20, 21 


30 Years or more. ‘ — a 
20 to 29 Years a de fe 
15 to 19 Years ome ee, eck r 
10 to 14 Years fot» 3 $7 P 





ox ON HA. BYU © © 





etitioner's Exhibit 3b. 


Vested Renewal Provision 
of die const: Shale ecbjact 30 dia Gouc lnaions i Saas Cia yoerespere 
hentnafiie petri, coctions.ta br yaysble aioe fra nersnetion of ide coerce (excepe 
of or fraud on the part of the Manager) on second and 


a ee Dollars, 
et called Vested Renewal Commissions. 


After termination of this contract such Veskd Renewal Commissions shall be subject to a collec- 
tion fee of 2% of such renewal premiums. 


oe negocio heey fergie peer Sap Fame 
Se ee ee of regulations on the part of the Manager, no renewal com- 
missions, vested or otherwise, shall thereafter be payable, and any renewal commission accrued and 
unpaid at the date of such termination shall be forfeited to the Company. 


| ,Renewals Payable After Death of Manager 
a a a a Se a a 


Nowiegre de b-sfop of fish. beLr. a 


nes Authority 


The Manager shall collecr full first prer.iums in cash, and has no authority to extend time of pay- 
ment of premiums or to waive or extend ati obligation or condition or incur any liability on behalf 
of tha: Counianiy, ov 00 deliver any policy vale the Exaread la ta good bealdiand ia iesarebloacsdicice, 

The Manager shall be responsible to he Company for all policies and papers entrusted to his 
cate, and all moncy collected by him for premiums shall constitute a trust fund, separate and distinct 
from all other funds, and shall be paid over to the Company on demand. 


The Manager shall noc insert any advertisement respecting the Company in any publication 
whatever, without the written authority of the Company first obtained. 
No contract made by the Manager shall be binding upon the Company unless reduced to' writ- 


ing, thereafter accepted by the Company, and the approval of the President, Secretary or Tregsurer 
of the Company is endorsed thereon. 


The Manager shall not allow commissions to any sub-agent in excess of the commissions allowed 
under this contract, and the compensation of sub-agents or appointees of the Manager shall be paid 
by him or by the Company out of the commissions allowed him hereunder. 

No assignment of commissions earned or accrued of to accrue under this contract shall be valid 
unless authorized in writing by the Company. 


Sts eigcinknces in cover Wie Beeeeoe ain -Golucbia; Counti2a 2 
fag ee eee 
a Re, Fe ae a _ 


General Provisions 


The Company reserves the right to withdraw, hare te wisdify cig 2Glice be colon baoite 
mentioned, or to withdraw wholly or in part from the Manager's territory without liability to him. 


The Manager shall reimburse the Company for medical and inspection fees on undelivered policies, 
and if the Company shall return the premium on azty policy, Se aera aie, Oe oe 
on demand the amount of commission received on the premium so returned. On policies of more than 
$50,000.00, on which re-insurance is necessary, the Company reserves the right to adjust the commis- 
sion on the part of the Insurance exceeding $50,000.00, it being understood thar the commission rate 
a+ specified in the foregoing Commission Schedule shall apply to the frst $30,000.00 of such insurance, 
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Petitioner's Exhibit 3c 


and in the re-adjustment of commissions on the remainder, the commissions paid shall not be less 
than 50% of the first year’s premium paid on such excess insurance, except that such minimum shall 
not apply in eases of term insurance; nor shall any readjustment be made on renewal commissions on 
account of reinsurance. 


The Manager shall not deliver a policy of insurance after sixty days from its date of issue, and 
shall in every case where possible return to the Company the official printed receipt signed by the 
Insured acknowledging delivery of the policy. 


Any indebtedness of the Manager to the Company shall be deducted from any amount due the 
Manager by the Company. 


No provision in this contract shall be -onstrued to create the relation of employer and employee 
between the Company and the Manager, and he shall be free to exercise his own judgment as to 
the persons he will solicit, the time, place, manner and amount of solicitation, and he shall be free 
also to exercise his own judgment as to the individuals he will employ’ as solicitors or agents. 


This contract cannot be modified or changed ty any verbal agreement by whomsoever made. 


This agreement cancels and renders ail previous agreements between the partic hereto null and 
void. This agreement may be terminated on thirty days’ written notice by either party hereto. 





This contract executed in duplicate is co tke effect on the... 8? ___day of Letodur, 1958, 
and shall govern all business received by or through the Manager thereafter. 

IN WITNESS WH OF, the i have hereto in duplicate affixed their respective signa- 
tures, the Manager at- YALU AA 0049.-=-== — eS day of Cet LBS 
and the Company at its office in Nebraska, on the-_. 1 #£__ day oe Che 792: 
Approved: UNITED (BENEFIT LIFE INSWRANCE RRA 

oo ae ae os \ 
a ae ae Ch hae 
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SSeS .2.2525252525 nnn TA 


Agent’s Contract 


This Contract made ths 4th... day of ...Cotober,—1958,—----- to take effect on the...4th—- 
day of Ootoder,-L9SB,-—-by and between Mutual Benefit Health and Accibent Association 

‘of Omaha, schaseoiada party of the fret part, hereinafter called Association, and...Jo9¢7h--h;--JFORC8-— 

_ jt Washing tony -Ds--Coyrery of the second pert, hereinafter 
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aye ht tg cowtrerG of Fairfax and Arlington in he. State _of Virginias “ 
BAS Ps 
cy * 
c com: |e 
Bi - ee ee ee p- 
| premiums, or to waive or extend any obligation or condition or incu liability on behalf of the Association, or {5 
: hg pe ap dees Tp lpeorel bod egeteee plcey page nleryog Om ‘ 
Asi 
ig 
i PREMIUM AND COMMISSION SCHEDULE 
® IF WRITTEN ON ANNUAL PLAN IF WRITTEN ON QUARTERLY PLAN 
| Kind Gross Commission Net Premium Gross Commission Net Premium 
=| of Premium . , dae Premium 
rd Policy Agent Association Collected Agent Association 
I: | 
ie “(See schedule and supplement attachsd) 
He 
1 iS « 
He 
|: 
8 
é meee meetin peo ceed | anf bmi tee fle! sen ei” sat le pe 
3 tion upon policy refused plicant, case, agrees immediate 
s Sieg on talaaal Ga'taom cour te che Anssciang chs Groal yeuniam Oohacbad Licks Ge speak of Tteed ix fall @ ao : 
3 The second party agrees to furnish to the Aseociation a satisfactory bond to guarantee his full performance of this 
© a 
€ ie tually agreed that if cithe deviates from the provisions of thie contract, without protest by the 
: other party, davintion shell not be bald to have cheaged this contract or the rights of the partion hercunder in any 
Kj] respect, and Sg dhames i thas contract abiall Ga vale ant unlese reduced to writing and executed by both parties. 
RS No provision in thie contract shall be construed to create the relation of emplo and emplo between the 
| al gsc i “hc be econo fo create te rlaon of employer apd employe betwrwn the 
} fe] «wall solicit and the time, place and manner and amount of solicitation. @ 
We Each party ehall have the right at any time to cancel this contract upon ten days’ written notice to the other party. {f 
2] ee hereby 
1 In witness whereof the Portico herete have executed thio agrewmant os of the-7 P. a, ee day 
| S. iat tho oxime shall nee bs Gabba upen the Association until approved by an Executive Officer. 
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Re SUPPL=XENT 


1. The second p:.rty is authorized to write 
business through sub-agents appointed by nim, such 
l appointment to be subject to aot conditions of this 
appointment, sub-agent's compensation not to exceed 
that allowed second party hereunder, and to be 
payable out of the compensetion allowed second party. 





‘ 2. To aid him in obtaining new business and 

= developing the business yenerally, second party 
requests the privilege of adjusting policy ‘claims 
all at his own expense and without’ additional cone] 
pensation; such request is hereby granted on the 
condition what all adjustments shall be on the Ags- 
sociation’s drafts which are subjeot to approval 

. .% the Home Office and on the further condition that 
} Sxid privilere may be withdrawn wholly or in part | 

at any tine, : 


S. On renewal premiums collected by second party 
ox throuch his office he shall receive 10% collection 
fee except on Combination policies. 


y i.UTUAL BENZFIT HEALTH & ACCIDENT ASSN 


By ne yi ca ; { ry 
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United Benefit Life Insurance Company 
Omaha, Nebraska 
ACCIDENT AND HEALTH DEPARTMENT 


MANAGER’S CONTRACT 


THIS AGREEMENT, made this....19%...day of... AMgBPS 2... , 19.89.., between 
the UNITED BENEFIT LIFE INSURANCE COMPANY, a corporation existing under the laws 


of the State of Nebraska, heremafter called the Company, and 


of Washington. ,Stateof 2.0. .., hereinafter called the Manager, WITNESSETH: 


That the Company hereby appoints said ... Joseph .E...Jones its 
‘purpose of procuring applications from insurable risks for Accident and Health Insurance and col- 
lecting premiums thereon. 


The Manager may solicit in the following territory: 

District of Columbia; Counties of Fairfax and Arlington in the state of Virginia; 

Alexanéria, Yirginia, an ndent city; also counties of Nontgomery and Pri 

Georges, ta ae atatS of Netehae: = setae sins 

he Manager may ‘appoint sub-agents therein and the Manager shall be responsible to the Com- 

pany Ges the collections as well as for all other acts of the sub-agents appointed by him or any sub- 
agents soliciting applications im said territory. The Manager shall not allow commissions to any 
sub-agent in excess of the commissions allowed under: this contract, and the compensation of sub- 
agents or appointees of the Manager shall be paid by him out of the commissions allowed him here- 
under. 

The Company agrees to allow the Manager, during the continuance of this agreement, the fol- 
lowing commissions upon the premiums paid to and received by the Company in cash upon busi- 
ness done by.or through him: | 


...&.... % of first quarter’s premium when written quarterly. 
_ §$@......% of first year’s premium when written annually. 


The Manager agrees, during the continuance of this contract, to collect renewal premiums and 
at the option of the Company, adjust policy claims. For such services and for expenses in connection 
therewith, and for all other services and expenses not otherwise compensated for herein, the Mana- 
ger shall receive a collection commission of . 44..% of renewal premiums collected through his of- 
fice. ; 


It is expressly agreed and understood that all premiums collected by the Manager are trust 
funds; that the same are the property of the Company; that the Manager has no interest in the 
premiums collected by him and shall make no deductions therefrom before paying the same to the 
Company, except for the commissions above authorized, and shall not make personal use of such 
funds either in paying expenses of his agency or otherwise, 


‘The Manager agrees to furnish a bond, if requested be the Company, le av amdant and with 
sureties satisfactory to the Company for ‘the faithful discharge of and performance of all the duties 
and obligations herein agreed to be discharged and performed by said Manager. 


(OVER) 
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The Manager shall collect full first premiums in cash, and has no authority to extend time of 
payment of premiums or to waive or extend any obligation or condition or incur any liability on 
en ee es OE ELSE EY Becean aspen Cel LR MEE et EOS BTR ROS 
condition. , , 


This contract may be cancelled by either party hereto by written notice to the other party. 


The Manager assumes responsibility for and agrees to pay to the Company all premiums, 
original, renewal or otherwise, on policies issued by or through him, whether through brokers, local 
agents, or otherwise. If the Manager shall return any policy to the Company for cancella- 
tion within fifteen days from the effective date of such policy, then the Manager shall not be 
liable to the Company for premium on such policy if he is unable to collect same. The Manager 
agrees that: applications procured by his agency through brokers or local agents shall in each case 
show the name of such broker or local agent. 


All former contracts, agreements, or understandings between the parties hereto relating to the 
business covered herein, if any, are hereby cancelled. 


No provision in this contract shall be construed to create the relation of employer and em- 
ployee between the Company and the Manager, and he shall be free to exercise his own judgment 
as to the persons from whom he will solicit and the time, place, manner and amount of solicita- 
tion. | 

This agreement shall take effect as of the.....288h day of .......4mmast , 19.44. 

Executed in duplicate. 


Approved: 





Petitioner's Exhibit 43 | _ Prepared: 1/if/58. » 
JOSEPH E, JONES AGENCY 


io Computation of Total Gross Premiums for each year: 


tei Cl | ei me Grand 
_ Near:  .._ Writings © “ Casualty. Renewals Total 


“1949.” $244, 194.60. $12, 320.06 $1,.083, 676.15 $1,340, 190. 81 
1950 180,270.43 15,278.35. 1, 242,643.33 . 1, 438, 193.11 

- 1951 =—i(ts*=‘“«é«i A 29U.8T 1B, ZIB.33 1, 329,092.45 1, 491, 606. 65 
gs: °° —«307,51914 19,734.51 1,591, 272.19 1,918 520,84 
1953 (5 Mo.) 131, 048. 62 8, 964, 96 864, 512.42 1,005, 026. 00 


Computation t to oe seetedesee of Gross Premiums pall to the 
Soliciting Agents: : 


Total Total Paid Percentage 
Oe RSs Gross to Soliciting of Gross 
Year: 2, . Premiums Agents 


1949 1,340,190.81 142,893.56 
19500 1, 438,193.11 124,571.98 
1951 > «$491,606.65 114, 533.10 
1952 1,918,525.84 - 185, 425.28 
1953 (5 Mo.) 1, 005. 026. 00 94, 301. 47 
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SINROD & TASH 
CERTIFIED PUBLIC ACCOUNTANTS 
1735 DeSales Street, N. W. 
Washington 6, D.C. 
Metropolitan 8-4954 | 
June 20, 1957 . 
Mr. Marlin x Kissinger 
Room 2026, Municipal Center 
Washington 1, D.C. 


Re: Joseph E. Jones Agency 
File No. “162 


Dear Mr. Kissinger: 

Pursuant to our most recent conversation with respect to the above- 
- named taxpayer, we are submitted herewith the commissions attributable to 
the Jones Agency and the sub-agents by categories between first writings 
and renewals for the five years involved in the refund claims. 

We trust that we were correct in our understanding that with this 
information at hand you will be in position to give us a determination on our 


refund claims within a reasonable period. 
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~¢ ; b 4 e) > a . - Vy “ea! € 


JOSEPH E. JONES AGENCY 


Commissions - First Writings 


(Jones) 


Coumissions - First Writings 


(Sub-Agents) 
. TOTAL 


Sub-Agents (Cash Paid) 
Total on Cash Basis . 
Less: Opening A/P Agents 

Total 


Plus: Closing A/? Agents 
TOTAL ON ACCRUAL BASIS 


YEAR 
1949 


~. 30,.323-58 


2 143,649. = 


| Commissions - Collections & Recents: 


$ 109, 969.40 


40,952.76 
#150, 922.16 


2,446. 80 
i a 475.36 


3,645.88 
§ a ts 


iE 


$ 43,858.23 


70,654.77. 


~ $ 128,533.21 


45,682.16 
§ 174,215.37 
“3,645.88 
“$ 170,569.49 


3,648.40 


$ 174,217.89 


YEAR 
i951 


$ 33,386.90 


__57,917.12 


$ 91, 304.02 


$ 139,369.98 


43,217.88 
$ 182,587.86 


3,648.40 


$ 178,939.46 _ 


4,414.15 


$ 183, 353.61 


$ 92,748.83 


100,501.83 


2 193, 250.66 


$ 160,015.85 


59,218.34 


$ 219,234.19 


4,414.15 
$ 214,820.04 


2,586.40 


$220,406.44 


WLS 


5 MONTHS 
“sais 


$ 34,950.51 


60, 326.69 | 


$95,277.20 


$ 86,885.77 


31,853.65 
$ 116,739.42 


5,586.40 
$ 111,153.02 


9,009.52 


$120 162.54 


X oe ath 
SR Spybyenin Mee bSee ys 
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DISTRICT OF COLUMBIA TAX COURT 


_ FILED 
September 8, 1958 


FINDINGS OF FACT AND OPINION 

The individual petitioners here appeal from the denial by the 
Assessor of claims for refund of franchise taxes for the years 1949 to 
1955, inclusive, paid by the petitioners under the belief that they were 
an unincorporated business. The respondent opposes the appeal on the 
ground that the petitioners actually were an unincorporated business. 
The only aiestion presented is whether the petitioners were an unincorpo- 
rated business. 


| Findings of Fact 
1(a) The petitioners, Joseph E. Jones, hereinafter called 
"Joseph", and Marjorie B. Jones, hereinafter called 'Marj arie"are, 
and at all times hereinafter mentioned were husband and wife, and 
during the taxable periods here involved were partners, trading as 
Joseph E. Jones Agency, hereinafter called "the Agency", and as such 
conducted an insurance business in Washington, D. C. 
{b) On or sida October 4, 1938, and for sometime prior there- 
to, the general insurance agencies from the Mutual Benefit Health and 


Accident Association and United Benefit Life Insurance Company, both 


of Omaha, Nebraska, hereinafter for convenience called "Mutual" and 





i09 

"United", respectively were "ownec" by one S. Frank Stout. On.or about 
October 4, 1938, Joseph purchased the agencies from S. Frank Stout for 
> $11, 000. 

(c) On October 20, 1938, Mutual and Joseph entered into a con- . 
2 tract whereby the former appointed the latter as of October 4, 1935, "its 
agent to procure applications from insurable risks for health and nioidenit. 
« insurance in the Association; to collect and receipt from premiums there- 
on.'"' There was attached to the contract as a part, and supplement there- 
of the following: 


"1. The second party is authorized to write business 
through sub-agents appointed by him, such appointment 
4 to be subject to all conditions of this appointment, sub- 
agent's compensation not to exceed that allowed second 
party hereunder, and to be payable out of the compensa- 
tion allowed second party. 
"2. To aid him in obtaining new business and develop- 
> ing the business generally, second party requests the 
privilege of adjusting policy claims all at his own expense 
and without.additional compensation; such request is here- 
by granted on the condition that all adjustments shall be on 
the Association's drafts which are subject to approval at 
the Home Office and on the further condition that said priv- 
ilege may be withdrawn wholly or in part at any time. 
” "3. On renewal premiums collected by second party 
or through his office he shall receive 10 /o collection 
fee except on Combination policies." 





i The contract provided for the payment of portions of first prem- 
| ijums on insurance business procured by Joseph or his appointees as 
commissions. As far as the record discloses the contract is still in 


force. 
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(d) On October 18, 1938, United and. Joseph entered into a contract 
whereby the former appointed the latter its manager in the territory covered 
by the contract "to procure personally, and through agents appointed by him, 
applications from insurable risks for life insurance in the Company, and to 
collect. and receipt for any premiums which may be collected by him."" On 
August 24, 1944, United and Joseph entered into an agreement whereby the 
former appointed the latter, as of August 1, 1944, as its Manager "for the 
purpose of procuring applications from insurable risks for Accident and 
Health Insurance and collecting premiums thereon."' The contracts pro- 
vided for payment of commissions on first premiums and renewal commis- 
sions. | | 

(e) On October eS, 1938, the petitioners, then husband and wife, 
entered into-the agreement following: 


~ “WHEREAS, Joseph E. Jones and Marjorie Jones 
have been associated together in the conducting of an 
insurance business in Washington, D.C., and 
“WHEREAS, Joseph E. Jones, for and on behalf of 
both of these parties, has entered into an agreement to 
purchase a general insurance agency in Washington, D.C., 
from the Mutual Benefit Health and Accident Association 
and the United Benefit Life Insurance Company of Omaha, 
Nebraska, said agency having been owned and operated by 
S. Frank Stout, and 
ii? .. “WHEREAS, Joseph E. Jones,.has agreed to pay the 
sum of $11,000. 00 for said agency, paying the sum of 
$1500. 00 in cash and the balance at the rate of $500. 00 
per month, beginning December 1, 1938, and 
_ “WHEREAS, these parties desire to enter into an 
agreement in writing which shall define the various 
rights of these parties and the duties of each. 
"NOW, THEREFORE, IT IS AGREED BY AND BETWEEN 
THESE PARTIES, AS FOLLOWS: 





‘Lil 


"It is understood and agreed: that-the insurance - - 
agency which has been purchased and the: insurance - 
business which these parties had. been conducting shall 
be conducted under the name of and known as the Joseph - -: 
E. Jones, Agency, and ‘it is to be owned:by Joseph E. :Jones 
and Marjorie Jones, Each party isan an undivided one- . . 
half interest therein. ‘ 

"These parties both agree to devote their entire time 
and energy to this business and in general Joseph E. Jones 
shall have charge of the production of business, employing. 
and supervising agents, — claims and any: or emer: 
kindred subjects. 

"Marjorie Jones, in general, is to have charge of the. 
books and records of the business,- supervision of the 
office and office personnel, and other things along these 
lines. . 

"It is agreed by and between these parties that all 
future payments made for or on account of the purchase. . - 
of this business shall be made from the income and profits 
arising out of the business (the initial payment already 


..made of $1500.00 having come from the joint savings of 


these parties). Either of these parties shall have the 
right to-draw out money from time to time as may be needed 
by them from the income of the business, but each party 
Shall have charged against his or her account the amount 
so drawn out and they shall have these amounts charged 
against his or her share in any accounting had after the .. 
close of each calendar year, as provided hereafter. 
"These parties agree that an auditor shall be em- 
ployed to audit the books of the partnership after the 
close of each calendar year. After the determination by 
the auditor of the net profits of this business, each 
party hereto shall be entitled to and considered as the 
owner of one-half of said net profits, less the amount 
- that such party may have withdrawn from his or her per- 
sonal account during said year. 
"In order to avoid friction and to eliminate, inso- 
far as possible, any disputes which might arise between 
.. these parties, it is agreed, in the event.of any such 
dispute respecting the business wherein these parties 
cannot reach an agreement between themselves, each party . 
hereto shall appoint one person and the two so appointed 
. Shall select the third person, . which third person shall 
serve as the Board of Arbitration to decide and determine 
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any such disputes by majority vote thereof, if these 
parties agree to be bound by such decision and to continue 

_ the business in line of said decision without further con- 
troversy.. 

"In the event either of these parties desire to sell 
his or her interest in this agency it is agreed that such 
party must obtain an equal offer for the interest of the 
other party and the other party shall have the exclusive 
right for a period of 30 days to take over the business 
on the same terms and conditions as contained in the 
original offer so made for the other partner's half in- 
terest. It is understood and agreed that neither of 
these parties will sell or transfer any of their interest 
in this business without the written consent of the other 
party, subject to the above provision. 

"Any changes in this agreement must be in writing, 
attached hereto and. signed by both parties to have any 
validity. . | 

_ "Dated and signed this 5th day of October, 1938." 


(f) At all times from October 5, 1938 to May 31, 1953, the insur- 


ance business contemplated by the above agreements between the petitione:rs 


has been conducted under the name of "Joseph E. Jones Agency", during 
which time Joseph remained and acted as the agent of Mutual and the Mana- 
ger of United under the aforesaid contracts with those companies, and 
procured applications for insurance personally and received commissions 
therefor; and the duties of Marjorie with the firm were purely administra- 
tive and clerical. Joseph individually held a license to operate as a "LIFE 
GENERAL AGENT" as to life insurance, and as "AGENT BROKER" as to 
accident and health insurance. The partnership, trading as the Joseph E. 
Jones Agency, was not licensed to act as general agent or manager, but it 
so acted with the knowledge and apparent acquiescence of the two insurance 


companies. 
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_(g) The partnership was terminated on May :31, 1953, upon the 
incorporation of the petitioner, Joseph E. Jones Agency, Inc., which | 
continued the operation of the insurance business. . 

2. Apparently acting under, or in connection with the second 
paragraph of the supplement to the contract between Joseph and Mutual, 
dated October 20, 1938 (see Findings No. 1(c)), the partnership, to aid it 
in obtaining new insurance business and to retajn that which it had, adjusted 
policy claims against Mutual at the partnership's expense and without addi- 
tional compensation. In such work the petitioners were required to, and _ 
did employ clerical work and incurred other expenses. The work of ad- 
justing claims was under the general direction of Joseph and supervision | 
of Elizabeth Twohey, who supervised claims and claim auditors. She also 
handled complaints of policy holders. There were six or seven employees 
in her department. Salaries paid personnel of the claims department was 
an average of approximately $25,000 per annum during the taxable period. 

3. The Agency also acted as broker in procuring automobile, casu- 
alty, fire and other insurance not written by Mutual or United, and receiv- 
ed substantial commissions in relation thereto during the taxable period. 

4. The duties of Joseph were the following: He interviewed and 
hired the solicitors. He trained, supervised and assisted the solicitors 
alone, up to 1951 or 1952, and after that time along with Frank J. Carbo, 


Assistant Manager. He procured insurance business, particularly group 


112 


any such disputes by majority vote thereof, if these 
parties agree to be bound by such decision and to continue 

_ the business in line of said decision without further con- 
troversy. 

"In the event either of these parties desire to sell 
his or her interest in this agency it is agreed that such 
party must obtain an equal offer for the interest of the 
other party and the other party shall have the exclusive 
right for a period of 30 days to take over the business 
on the same terms and conditions as contained in the 
original offer so made for the other partner's half in- 
terest. It is understood and agreed that neither of 
these parties will sell or transfer any of their interest 
in this business without the written consent of the other 
party, subject to the above provision. 

"Any changes in this agreement must be in writing, 
attached hereto and.signed by both parties to have any 
validity. ; 

. ‘Dated and signed this 5th day of October, 1938." 


(f) At all times from October 5, 1938 to May 31, 1953, the insur- 


ance business contemplated by the above agreements between the petitione:rs 


has been conducted under the name of "Joseph E. Jones Agency", during 
which time Joseph remained and acted as the agent of Mutual and the Mana- 
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procured applications for insurance personally and received commissions 
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Jones Agency, was not licensed to act as general agent or manager, but it 
so acted with the knowledge and apparent acquiescence of the two insurance 


companies. 
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_(g) The partnership was terminated on May :31, 1953, upon the 
incorporation of the petitioner, Joseph E. Jones Agency, Inc., which 
continued the operation of the insurance business. . 

2. Apparently acting under, or in connection with the second 
paragraph of the supplement to the contract between Joseph and Mutual, 
dated October 20, 1938 (see Findings No. 1(c)), the partnership, to aid it 
in obtaining new insurance business and to retajn that which it had, adjusted 
policy claims against Mutual at the partnership's expense and without addi- 
tional compensation. In such work the petitioners were required to, and 
did employ clerical work and incurred other expenses. The work of ad- 
justing claims was under the general direction of Joseph and supervision | 
of. Elizabeth Twohey, who supervised claims and claim auditors. She also 
handled complaints of policy holders. There were six or seven employees 
in her department. Salaries paid personnel of the claims department was 
an average of approximately $25,000 per annum during the taxable period. 

3. The Agency also acted as broker in procuring automobile, casu- 
alty, fire and other insurance not written by Mutual or United, and receiv- 
ed substantial commissions in relation thereto during the taxable period. 

4. The duties of Joseph were the following: He interviewed and 
hired the solicitors. He trained, supervised and assisted the solicitors 
alone, up to 1951 or 1952, and after that time along with Frank J. Carbo, 


Assistant Manager. He procured insurance business, particularly group 
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insurance. He generally supervised the settlement of claims. He generally 


had charge of the production end of the business. 

5(a) Marjorie was the office manager of the Agency and as such had 
general supervision of the following departments: Cashiering, which col- 
- lects the premiums, Bookkeeping, which keeps the record of solicitors and 
policies of insurance, New Business, which handles new business procured 
by solicitors, and the Agency, which deals with sub-agents. She did some 
of the hiring of office personnel, conferring sometimes with Joseph. She 
did some of the bookkeeping. She did most of the banking, kept the bank 
books in balance and wrote most of the checks. She supervised the proces- 
sing and other work relating to new applications, including stenographic 
work, arranging for doctors statements and the like. The office over which 
she had supervision, handled lapsed policies and loans on insurance. The 
key or executive personnel in the office supervised by her and their respec- 
tive compensation was the following: 

Salary for the last 

Name _ Position : full year, 1952 
Vida Schneider - Head of Cashier Dept. $3, 621. 00 
Mabel Burgy Cashier 3, 065. 45 
Rita Weeks - Cashier, New Business 835. 16 
Mae Everett Administrative Assistant 7,959.09 
Horace Smith ' Bookkeeper 9, 151, 77 
Harold Staub Adm. Asst. Claim Dept. 4,028. 68 
Harris Havard - Bookkeeper 210. 00 

(b) In addition to the foregoing there were employed in the office of 


the Agency the personnel during the years and with compensation following: 





Name and 

‘Position 
Shupe - Clerk 
Conley - Clerk 


Johnson 
Claim Aide 


Ballou - Claim 
Secretary 


Twohey - Claim 
Manager 


Hertsch 
Clerk 


Clendening 
Clerk 


Stone - Claim 
Auditor 


Bowers - Claim 
Auditor 


Jackson - Clerk 


Larsen - Clerk 


=. 1949 


2,788. 98 


3, 425. 30 
3, 699. 00 
5, 797. 10 


2, 283, 86 


Murphy - Claim... 


Auditor 

Kooker - Clerk 
Carpenter - Clerk 
Nicholas - Clerk 


Sligh - Clerk 
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1950 


$2, 489.48 $2, 627.73 


2, 965. 73 
3, 661. 38 
3, 886. 84 


9, 708. 93 


2, 605. 66 


1, 748. 93 


1, 548. 00 


1, 414. 00 
378.00 
778. 00 


926. 72 
744, 00 
77.00 
949. 75 
1, 732.00 


1951 ._. 


$2,719, 65 


950. 63 
3, 588. 26 
3,735.74 
5, 283. 27 
2,773. 05 

120. 00 


2, 544. 50 


2, 627. 69 
2, 284. 50 


1, 967. 50 


_ 1952 


$3, 394. 79 


4, 633. 18 
4, 595. 39 
6, 929. 67 


3, 549. 97 


3, 435.92 
2, 699. 15 


1953 


$1, 392.81 


1, 848.04 
1,759. 54 
2, 496. 56 


1, 461. 28 


1, 501. 59 
1, 087.00 





Name and 
Position 


Knight - Clerk 


1949 | 


Riley 2 Bookkeeper 


Smith 

Bookkeeper 
Sharps ‘i Clerk 
Cashier - 


2 


Margus - Clerk . 


Burns - Clerk 
Hamm - Clerk 


Schwitters 
Clerk 


Mosser - Clerk 
Siceloff - Clerk 
Roginski - Clerk 
Murphy - Clerk 


Newton - Clerk 


Dellerbo - Clerk. 


Ray - Clerk 
Jones - Clerk 
Downs - Clerk 
deJarlar - Clerk 


$4, 286, 25 


2, 253. 98 


1, 978. 61 


1, 418.75 
1, 100. 00 
952. 00 
255. 50 
423. 50 
1, 090. 00 
525.00 


336. 00° 


720. 00 
1,575. 86 
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1950 


$243.75 


380. 00 


4, 584. 00 
780. 00 


1, 354. 64 
1, 304. 00 
437. 43 
133. 00 


795.00 


200. 00 
415. 84 
175. 00 


119.00 | 


1951 


1952 


$2,384.50 $3,021.71 


2, 284. 50 


4,844.15 
1, 560. 00 


3,075.92 


5,151.77 
1, 080. 00 


1953 
$1, 291.54 
1, 441.00 


1, 025.00 


a 


> a 
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Name and siey Sine: | 
Position 1949 1950 1951 1952 1953 
> Brady-Clerk $856.00 $910. 00 $036. 00 $774.00 $100.00 
: Stanley _ OO 7 
Switchboard 2,437.50 1,147.50 
4 Galfond -. Claim — 
, Aide 2,506.40 1,246.00 
Chamberlain | | 
« Secretary 2,962.00 1,224.00 
es Benak - Clerk 1,008.80 94.00 
Skaggs - Tele- i, 150. 00 935.00 1,835.00 
phone contact 
3 Miller - Trainer. 1,304.50 240.00 
Kirk - Clerk 484.00 160. 00 
Grove - Clerk 135. 00 
. Larson - Clerk 477.00 264.00 
F Howard - Clerk 160. 00 
Vandenberg 
Clerk 664. 00 
7 Swenson - Clerk 405.00 
Miscellaneous 100. 00 
” Hritzko - Clerk 225. 00 
: Ingram - Clerk 940.00 
Sterrett - Clerk 540. 00 
i 6(a) In addition to the foregoing there was employed by the Agency, 


Frank J. Carbo as Assistant Manager. He was engaged partly in the super- 
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vision and training of eolleltors and emecuive work, and partly in solicit- 
ing applications for insurance. He had no written contract with any com- 
pany or person. His venkenien with the Agency was based upon an oral 
agreement with Joseph which provided for annual compensation of $10, 000, 
that is to say, a salary which added to his commissions for soliciting to- 
taled that sin He actually received $10,000 annually during the taxable 
years with the exception of 1952, when he received a bonus, bringing his 
compensation to $13, 500; and except the five months in 1953, when he re- 
ceived. the sum of $5, 797:10. .. His compensation was approximately divid- 


ed equally between salary and commissions. 


(b) In addition to the foregoing employees the Agency employed 


William Hetzler as Assistant Manager, whose duties were executive to- 
gether with — ae of solicitors. In addition, he solicited aEphee- 
tions for insurance. During ais taxable years he received an average com- 
pensation of approximately $6,000, made-up partly by salary and partly 
by commissions, about evenly' divided in the latter portion of the taxable 
period. He had no written contract with any company or person. The 
record does not disclose what arrangement he had with Joseph or the Agency. 
7(a) Under the agreements between Joseph and Mutual, Joseph was 
entitled to receive commissions on the "first writings" of insurance on ap- 
plications procured by him or his solicitors or sub-agents, and a com- 


mission or percentage on all collections of renewal premiums. 
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(b) Under the agreements and arrangements. with United in respect 


of accident and health insurance the practice was the sane as provided in 


the agreement with Mutual; and as to life insurance it was the same, ex- 
cept that Joseph was entitled to a renewal commission on all renewals of 
life insurance written by him or his agents provided he procured acceptable 
applications for insurance in the particular year amounting to, at least, . 
$500, 000. 

(c) In actual practice the Agency upon receipt of premiums, whether 
"first writing" or renewal, endorsed the checks in the name of the particular 
insurance company and deposited the checks in the bank account of the 
Agency. The Agency then paid the insurance company the net amount of - 
the premiums, that is to say, the gross amount less the commission to 
which Joseph was entitled under his agreements with the insurance com- 
panies. The Agency then paid the solicitors or sub-agents commissions, to 
which they were respectively entitled, by Agency checks out of the commis- 
sions retained by it. 

_(d) The collection of renewal of health and accident insurance 

premiums by the Agency was effected by the enclosure of an envelope fcr 
use in sending in the money bearing the name and address of the Agency along 
with notice of premiums sent out by the insurance companies to the policy 
holders. Practically all renewal premiums of accident and health insurance 


written by. the Agency and the solicitors or sub-agents were paid through the 


Agency. 
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8(a) Applications for insurance were procured either by Joseph 
personally or by solicitors or sub-agents, hereinafter called "solicitors", 
associated with the Agency. With the exception of group insurance, the 
applications procured by Joseph were comparatively small in number. 

(b) The solicotors of the Agency were of two classes, namely, 
those with written contracts and those without contracts. 

(c) The solicitors with contracts entered into written contracts 
with Mutual and United which were signed by Joseph on behalf of the insur- 
ance companies, and approved by someone ‘in the home offices in Omaha, 
Nebraska. The contracts provided for commissions to be paid the solici- 
tor on the first premium. Ih respect of life insurance the contract provided 
for a vested right to a commission on renewal premiums, if the solicitors 
had procured acceptable applications for $50, 000 of life insurance during © 
the particular year. As to accident and health, the renewal commission was 
in the form of a percentage, usually 5 percentum, of the amount collected 
in renewal premiums for insurance written by the solicitors, respectively. 
The commission or percentage of the renewal privilege was paid to the 
solicitor, only so long as he a connected with the Agency. 

_ {d) The solicitors without contracts made their arrangements as 
to working conditions and compensation with Joseph. Generally they re- 


ceived the same commissions on the first premiums as did those with con- 


tracts. Generally they did not receive renewal commissions after leaving 








the Agency. Several, however, did receive renewal commissions after 
separation for short periods, and three received substantial renewal com- 
missions, in two instances, during the taxable period. As to accident and 
health insurance, no commission, percentage of renewal premiums was 
paid to any solicitor after separation. 

(e) During the taxable pericd (1949, 1950, 1951, 1952 and 5 months 
in 1953) there were connected with the Agency the solicitors with contracts 


and their periods of employment as follows: 


Name Date of Date of Separation, if 
Employment prior to May 31, 1953. 

B. H. Atkins August 1, 1938 
E. Baylee April 24, 1951 October, 1951 
R. L. Beckett April 10, 1950 June 1950 
R. Bostwick December 27, 1949 June, 1950 
G.W. Bunn February 8, 1951 July, 1951 
J. Burrows January 1, 1951 
B. Cannon July 1, 1950 November, 1950 
G.W. Colgin February 8, 1951 February, 1951 
R. Dwyer February 8, 1951 
J. Fagan May i, 1950 
R.E. Fagiolo July 26, 1938 
R. Godsey, Jr. December 30, 1949 
R. W. Grove August 17, 1942 November, 1951 
F. Hastings February 2, 1951 April, 1951 
K. F. Kelly April 6, 1950 June, 195- 
R. M. McCoy April 6, 1950 September, 1950 
N. Miles September 7, 195i October, 1951 
E. Petzal March 1, 1945 
W. H. Plummer December 30, 1949 December, 1950 
C. Prescott April 6, 1950 
M.D. Rosenberg, Jr. January 30, 1936 
J.K. Shay March 13, 1950 
W. W. Shelton December 30, 1949 
V. K. Smith August 24, 1939 April, 1950 
W. R. Thomas April 6, 1950 September, 1950 
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(f) During each of the taxable years involved there was an aver- 
age employment of approximately 30 solicitors without contracts. 

9. The solicitors were paid commissions on both first premiums 
and renewal premiums by the Agency out of commissions to which Joseph 
was entitled under agreements with the Mutual and United, and which had 
theretofore been collected and retained by the Agency as hereinbefore de- 
tailed. 

10{a) The total commissions on both first premiums and renewal 
premiums collected by the Agency and the distribution of the amounts so 
collected by the Agency between the respective insurance companies (Mutual 
and United), the Agency, the solicitors and brokers were as follows: 

| FIRST WRITINGS 


Total To Mutual To Jones To 


Year -Premiums and United Agency Solicitors 
1949 $241,635.26  $ 92,986.01 $58,325.66 $ 00,323.59 
1950 180. 435.52 65, 922. 52 43, 858. 23 70, 654. 77 
1951 144,126.78 52, 822. 76 33, 386. 90 57;917, 12° 
1952 313, 499.57 120,248.91 92,748. 83 100, 501. 83 
1953. 143,753.24 48, 476.04 34, 950. 51 60, 326. 69 
RENEWALS 
Total - To Mutual To Jones To 
Year Premiums and United Agency Solicitors 
1949 $1,568,260.21 $1, 416,138.97 $109,969. 40 $42, 151.84 
1950 1,796,060.72  1,621,842.83 128,533.21 45, 684. 68 
1951 1,890,243.40  1,706,889.70 139,369.98 43, 983. 63 
1952 2,272,231.34  2,051,824.90 160,015.85 60, 390. 59 


1953 1, 238, 789. 07 1, 118, 626. 53 84, 885. 77 35, 276. 77 


<q 
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CASUALTY INSURANCE 
Total To Mutual To Jones To 
Year Premiums and United Agency Solicitors 
1949 $12,722.42 $2,282.68 $1,132.09 $1, 457.68 
1050 15,739.17 2, 432.20 1, 367. 90 2, 276. 73 
1951 18,734.75 3,558.55 1, 787. &3 2, 975. 60 
1952 20,204.27 5,603.84 1, 848. 65 3, 840. 51 
1953 9, 445. 80 2, 551. 80 616. 91 1, 948. 72 


To 
Brokers 


$ 7,849.97 
9) 662. 34 
10, 412.77 
8,911.27 
4, 328. 37 


(b) The distribution of the compensation paid solicitors between 


those with, and those without contracts was the following: 


First 


Year of 1949  #$Writings 
Agents with 
Contracts $ 8, 757.02 
Agents without oar ; 
Contracts 78, 867. 99 


Miscellaneous Listing 5, 257. 92 
Other Renewals 
Other Casualty (Fire) 
Bonds 
Bonus 
TOTALS $92,882.93 , 882. 93 


Grand Total $141, 694. 48 


Year of First 
1950 Writings 
Agents with 
Contracts $17, 557. 21 
Agents without 
Contracts 52, 933. 47 


Miscellaneous (assumed 
to be Renewals) 


Bonds 
Bonus 
Special 
Casualty (Fire) 
TOTALS $70, 490. 68 


Grand Total $124, 569. 46 


-Renewals 


$12, 327. 59 
23, 243. 20 


4,571. 96 
2, 245. 68 


Renewals 


$14, 689. 11 
28, 382. 56 
4, 475.16 


Casualty - 


(Fire) 


_ Casualty 


(Fire) 


$1,815.91 
“Oi 


9 


| 


$1, 293. 75 
074.05 


, 307. 


Other 
Payments 


$1, 012. 50 
3,651.01 
52.53 


$4, 716. 04 





Year of First 
1951 Writings 


Agents with # 
Contracts $12, 117. 56 
Agents without , 
Contracts 45, 968. 65 
Miscellaneous (assumed 
to be Renewals) - 
Bonds 
Bonus 
Casualty (Fire) 
TOTALS $58, 086. 21 
Grand Total $113, 767. 40 


Year of 
'1952°: °. 


Agents with 
Contracts $13, 100. 75 
Agents without 
Contracts 81, 420. 65 
Miscellaneous (assumed 
to be Renewals) 
Bonds 
Bonus 
Special 
Casualty (Fire) | 
TOTALS $94,521.40 
Grand Total $184, 253.03 


5 Months 
1/1 thru 5/31/53 


Agents with 

Contracts $ 4,740.09 
Agents without 

Contracts 43, 381. 98 
Miscellaneous (assumed 

to be Renewals) 
Bonds * 
Bonus ~ 
Special — 
Casualty (Fire) | 

TOTALS $48, 122.07 

Grand Total $90, 878. 35 
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Renewals 


$13, 321. 99 
27, 861. 46 
7, 013. 22 


$48, 196. 67 


$13, 726. 32 
44, 090. 82 
6, 478. 03 


$64,295.17 


$ 5,531.00 
22, 521. 85 
6, 139. 67 


$2, 459. 18 


9 


$1, 467. 88 


3 


Other 
Payments 


$ 1,275.00 
11, 959. 91 
8, 821. 80 


$22, 056.71 


$ 637.50 
5, 201. 16 
1, 257. 22 


$7, 095. 88 
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11. Whenever a solicitor lost his right to the renewal commission, 
whether catia to life insurance or to accident and health insurance (called 
tg "collection fee"'), the forfeited commission was not retained by, nor in- 
ured to the benefit of the particular insurance company company, but was © 
retained by, or inured to the benefit of the Agency. 


_ 12. In the operation of the office and business of the Agency during 


the taxable period there were incurred and paid, the expenses following: 
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EXPENSES: 1949-. 1950 1951 1952 1953 * 
ADVERTISING & 

PROMOTION $ 14,198.62 $ 16, 466.69 $ 15,096.27 $ 26, 403. 42 $ 9, 606. 55, 
AGENCY EXPENSE 1, 212.70 2,277.19 1} 344. 25 3,826.05 2,077.59 
AUTO EXPENSE 300. 92 --- === — dite 
BAD DEBTS 811.93 60. 00 1 589. 48 333. 56 ~a= 4 
CLAIMS EXPENSE 26. 52 60. 00 90. 00 --- --- 
DEPRECIATION 4,101.75 3,949.76 3, 980. 08 5,035.37 2,732.53 
DUES & 

SUBSCRIPTIONS 368. 51 410.03 392. 54 828. 91 269. 37 + 
INSURANCE 361. 30 670. 89 953.18 1, 389. 09 654, 39. 
INTEREST & BANK | 

CHARGES 1, 761.53 1, 193. 08 948. 85 702. 96 189. 52 
LEGAL AND AUDIT 600. 00 925. 00 — 600. 00 650. 00 450. 00 
LIGHT & HEAT 828. 04 913. 38 1, 224. 85 866. 17 === J 
MISCELLANEOUS 208. 80 129. 53 169. 00 201. 00 235, 24 
OFFICE EXPENSE 728. 65 601.75 626. 51 1, 414. 11 595. 58 
OVER & SHORT 90. 85 149. 68 261. 09 71.66 22.00 
PAYROLL TAXES 1, 209. 39 1, 395. 34 1, 460. 68 1, 871. 29 813. 56>». 
POSTAGE | 4,091.55 4,095. 14 3. 699. 49 4,181.79 1,684.86 
PRINTING 2, 352. 23 1, 451.06 1, 216. 81 2, 258. 09 732. 88 
RENT 2, 400. 00 2, 500. 00 2, 550. 00 6,554.34 6,605. 25" 
REPAIRS 

1309 L St. 1,071. 87 910.18 2, 118. 23 2,042. 85 139. 26 
EXPENSES-HOLLY 

LANDING 816. 73 1, 026. 42 570. 84 1,041. 18 578. 49 
BONUSES 10, 651.01 9, 624. 20 7,691.11 14,789.34 9,325.24, 
SALARIES-GENERAL 48, 407.68 36,772.25 41,541.03 42,218.71 18,362.54 
S ALARIES-FIRE 

DEPARTMENT --- --- 3, 553. 50 8,934.86 . 3,279.28 
SALARIES-CLAIMS . 

DEPARTMENT --- 18,593.16 22,288.88 28,551.05 10, 238.56 
STATIONERY & 

SUPPLIES 620.00 1, 438. 95 1, 133. 92 1, 163. 66 586. 97° 
TAXES & LICENSES- 

GENERAL 3, 429. 85 3,912. 63 1,978.70 2,608.44 1,063. 33, 
TELEPHONE & 

TELEGRAPH 4, 413.82 6, 428. 55 5, 849, 35 3,642.60 1,505.76 ‘ 
TRAVEL & ENTER- . 

TAINMENT 5, 839. 63 6, 870. 87 8,067.94 10,859.29 5,793.04 , 
GENERAL EXPENSE- 

VA. OFFICE 3, 515. 70 277.09 —_ — pce 
GENERAL EXPENSE- 

MD. OFFICE 1,552.76 --- — — casing 
LOSS ON SALE OF 

AUTO 283. 36 -- as 


4315. 972.34 $123. 386.18 $130. 996.58 $172. 439.79 $77. 546.79 
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13(a) The petitioners filed franchise tax returns for the taxable :.. 


years and paid franchise taxes as follows:. 


Year. . Bs Tax Date Paid 
1949 | $.1,977. 44 April 5, 1950 
1950 1,842.79 1/2 - April 10, 1951 
3 1/2 -.October 4, 1951 
1951 1, 496. 30 April 10, ‘1952 
1952: 3, 366, 14 April 14, 1953 
1953 (1-1-53 to 5-31-53) 2, 920. 30 July 28, 1953 
Total $11, 602. 97 
6) On February 20, 1953, the petitioners filed with the Assessor 
ae for refund of the franchise taxes for the years 1949, 1950 and 1951; 
and on March 2, 1954, claims for refund of franchise taxes for the year 
1952 and for the period from January 1 to May 31, 1953. 
(c) On August 7, 1957, the Assessor disallowed the above- 
mentioned claims for refund. 
14. This proceeding was filed on October 21, 1957. 
Opinion 
The petitioners, Joseph E. Jones, hereinafter called "Joseph", and 


Marjorie B. Jones, hereinafter called "Marjorie", are husband and wife. 


They comprise a partnership, trading under the name of "Joseph E. Jones 


Agency", hereinafter called "the Agency". The Agency was engaged in the 
insurance business in the District of Columbia during the taxable years here 
involved. The ‘Agency filed with the Assessor franchise tax returns and 
paid franchise taxes as an unincorporated business under the District of 
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Columbia Income and Franchise Tax Act of 1947, which has been codified 


as Chapter 15 of Title 47, District of Columbia Code, 1951 Edition. Refer- 
ence will hereinafter be made to the Code sections. Subsequently the 


Agency filed claims for refund of the franchise taxes for the years 1949, 


1950, 1951, 1952 and from January 1, to May 31, 1953, when the partner- 


ship and business was incorporated under the name of "Joseph E. Jones 
Agency, Inc."".. The Assessor denied the claims for refund. The petition- 
ers here appeal from the denial. The issue thus raised is whether the 
Agency was an uninco mponted business within the meaning of Section 47- 
1574 of the Code, which is in the language following: 


"For the purpobes of this article (not alone of 
this title) and unless otherwise required by the con- 
text, the words ‘unincorporated business’ mean any 
trade or business, conducted or engaged in by any in- 
dividual, whether resident or nonresident, statutory 
or common-law trust, estate, partnership, or limited. 
or special partnership, society, association, executor, 
administrator, receiver, trustee, liquidator, conserva- 
tor, committee assignee, or by any other entity or fi- 
duciary, other than a trade or business conducted or 
engaged in by any corporation; and include any trade 
or business which if conducted or engaged in by a cor- 
poration would be taxable under sections 47-1571 to 
47-1571a. The words ‘unincorporated business" do not 
include any trade or business which by law, customs, 
or ethics cannot be incorporated or any trade or busi- 
ness in which more than 80 per centum of the gross in- 
come. is derived from the personal services actually 
rendered by the individual or members of the partner- 
ship or other entity in the conducting or carrying on 
of any trade or business and in which capital is not a 
material income-producing factor. (July 16, 1947, 
61 Stat. 345, ch. 258, Art. I, Title VI, § 1.)" 





4 
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What the Court must now decide is whether (a) the Agency’s business 
is one that cannot be incorporated by law, etc., (b) more than 80 per centum 
of the gross income is derived from personal services of the two petition- - 
ers and (c) capital is not a material income-producing factor. 

The petitioners do not contend that the business conducted by the 
Agency cannot be carried on by a corporation. As a matter of fact, as in- 
dicated above, the Agency was actually incorporated after the close of the 
tax period here:involved. As to the third test the Court has no difficulty in 
holding that capital was not a material income-producing factor. While it 
is true that the Agency carried as assets on its records two valuable 
pieces of real estate, the property was not employed as capital by it, nor 
was there any need therefor. The Agency required no loans or credit, and 
its business expenses were met from current revenue. Alexander, Conover 
& Martin v. Commissioner, 45 F. 2d 383; Defenderfer v. District of Co- 
lumbia, D.C, T.C. Docket No. 1281. 

To resolve the question posed by the third test, namely, whether 
more than 80 per centum of the gross income was derived from personal 
services of the partners is not free from difficulty and requires examina- 
tion of the pertinent facts concerning the conduct of the Agency's business 
and the correct application of the law in relation to, or affecting "personal 
services", as that term is meant in Section 47-1574. 

Some years prior to the beginning of the taxable period Joseph pur- 


chased an insurance business or agency from one Stout, and was appointed 
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an agent of Mutual. Benefit Health and Accident Association of Omaha, 
Nebrask., hereinafter called "Mutual" to solicit applications for accident 
and health insurance in the District of Columbia and the neighboring coun- 
ties of Maryland and Virginia; and was appointed Manager by United Bene- 
fit Life Insurance Company of Omaha, Nebraska, hereinafter called 
"United" to solicit applications for life, accident and health insurance. 

Immediately upon appointment as agent of Mutual and Manager of 
United the petitioners entered into an agreement for the creation of a 
partnership to be known as "Joseph E. Jones, Agency", for the conduct of 
an insurance business. The contract recited that the Agency was to belong 
to the partnership and that it had been purchased with the joint funds of the 
partners. The agreement further provided that Joseph would have charge 


(1) (2) 
of the production of business, employing and supervising agents, handling 


claims and kindred activities; and that Marjorie should have charge of the 


books and records, supervision of the office and office personnel and kin- 
dred activities. The agreement in that respect has been carried out in 
actual practice. 

Although the agreement contemplated that the Agency would repre- 
sent the two insurance companies as agent and Manager, Joseph alone con- 


tinued in such capacities, without any contract between the insurance com- 


(1) This meant the procuring of applications for insurance. 
(2) Solicitors. 
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panies and the Agency. The insurance companies, however, apparently 
recognized the Agency and acquiesced in its carrying on the Agency business. 
Joseph alone was licensed by the Superintendent of Insurance of the District 
as "Life General Agent" presumably of United, and as "Agent and Broker" 
as to 'Fire and Casualty Business", presumably in relation to Mutual.. 
Marjorie was not licensed, nor did she undertake to procure applications 
for insurance. She supervised the office personnel. During part of the 
time Joseph was assisted in training activities by an employee. 

The Agency paid all expenses of operation including advertising, 
promotion, rent of office space, salaries of office employees and like ex- 
penses. While some of the solicitors purported to have contracts with 
Mutual and United, all were actually employees of the Agency. | 

The business conducted by the Agency during the year 1949 was no 
different from that of the other taxable years, and was typical of the opera- 
tions of the Agency during the entire taxable period, except that there was a 
substantial and progressive increase each year in gross revenue and ex- 
penses. During the year 1949 the Agency's gross commissions were in the 
amount of $311, 463.00. Out of this sum it paid the solicitors commissions 
amounting to $133, 933.11, brokers commission of $7, 849.97, and expenses 


of ope ration in the amount of $115, 972. 34, including salaries of employees 


of $48, 407.68, leaving a net profit to the Agency of $53, 708. 58. 


The facts in this case are essentially the same as those in Defenderfer 
v. District of Columbia, supra, with the exception that here Joseph and not 
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the Agency was the general agent of Mutual and Manager of United, while 
the taxpayer in the Defenderfer case was the general agent of the insurance 
company. The insurance companies knew that the Agency had assumed 
Joseph's contracts and was performing them. For all practical purposes 
it was the general agent and manager. The Court, therefore, does not 


believe there is any material or substantial difference between this and 


the Defenderfer case. In that case after reviewing the facts this Court held: 


"The petitioner contends, in effect, that all he 

received by way of compensation, and by implication his 
only gross receipts, were the personal and overriding 
commissions which he received, and that as to the balance, 
namely, commissions paid agents and brokers, he was merely 
‘a conduit' through which John Hancock paid its employees, 
‘namely, the agents and brokers employed or procured by the 
petitioner. With such line of reasoning the Court cannot 
go. The agents and brokers were the agents and brokers of 
the petitioner, not of John Hancock, and the gross commis- 
sions were the petitioners. This does not necessarily 
result, however, in a holding that less than 80 per centum 
of such gross commissions were derived from personal ser- 
vices actually rendered by the petitioner, if it can be said 
that the gross commissions were paid to the petitioner for 
performing the duties specified in the contract with John 
Hancock, the employing of his agents, instructing them, 
supervising their work, assisting them in securing and 
retaining business, and generally developing his territory, 
increasing business and other activities contemplated by 
the contract. 

_ "The only case to which the attention of the Court 
has been called, or which the Court has been able to find 
after some weeks of research, and which involves the same 
principle here under discussion, is Fred C. Sanborn, 19 
B.T.A. 495, to which acquiescence was refused in X-1, 
C.B. 57, but non acquiescence withdrawn in X-1, C.B. 230, 
and in which a petition for review was dismissed on October 
28, 1930, by Circuit Court of Appeals, 1st Circuit, without 
opinion. 
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"The Sanborn case arose under Section 209 of the 
Revenue Act of 1926. The taxpayer was, like the petitioner 
here, a general agent for a life insurance company. In 
1925 his gross commissions were $143, 365.27. Commissions 
paid his agents and expenses were $106, 865. 32, leaving net 
commissions to him of $36, 499.95. In 1926 his gross busi- 
ness and deductions were approximately the same, and his 
net commissions were $37, 457.52. He claimed a maximum 
‘earned income’ credit of $20, 000 for each of the two 
years, but the Commissioner of Internal Revenue allowed 
only 20 per cent of the net commissions. Judgment was 
entered for the taxpayer, the U.S. Tax Court (then Board 
of Tax Appeals) holding: 

'*The contention of the petitioner is that he 

had no income-producing capital invested in his in- 

surance agency business and that his commissions | 

were all received 'as compensation for personal 
services actually rendered’, and therefore he was 
entitled to have as much as $20,000 of his net com- 
missions considered and treated as ‘earned net in- 
come’ in each of said years. 

"In behalf of the respondent it is insisted 

that the commissions received by the petitioner 

were not compensation ‘for personal services ac- 

tually rendered’ by him alone but were in large 

part the return from the personal services actually 

rendered by numerous sub-agents of his, who wrote 

insurance and produced much of the commissions 
which he received. Furthermore, that capital was 
employed in the insurance business of petitioner — 

and was a material income-producing factor therein. 

"The contract of petitioner with the insurance 
company which he represented as general agent at Bos- 
ton, Mass., is not in evidence but the evidence--his 
testimony, not objected to, indicates that all the 
commissions he received were for personal services 
he agreed to render and did actually render under 

his contract. 

''His contract was with the company. The sub- 
agents' contracts were with him. His commissions, 

in addition to commissions received when he wrote 

insurance, came from the company by reason of his 

personal services in employing his sub-agents, in- 
structing them, supervising their work, assisting 
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them in securing and retaining insurance, etc. 

What he received, whether much or little, depended | 
on his personal ability, skill, success, and ser- 
vices in organizing his territory, securing capable 
and efficient sub-agents, all of which required his 
active and constant personal service and attention. 

It was, as he testified, for that and nothing else 

that his commissions were paid. 

''For the services which his sub-agents rendered 
him, he paid in accordance with the terms of his con- 
tract with them and reported the same as expenses in 
his income-tax returns. 

"In the circumstances of the instant case, we 
are of the opinion that the Commissioner was in error 
in not allowing the petitioner earned net income in 


the maximum amount of $20,000 for each of the taxable 


years in issue.‘ 


"While not exactly in point, Alexander, Conover & 
Martin v. Commissioner of Internal Revenue, 45 F. 2d 383, 
and the cases therein relied upon, support the decision 
in the Sanborn case. 

"While neither the Assessor nor this Court is bound 
by the decisions of the United States Tax Court as they 
would have been had this proceeding arisen under the Dis- 
trict of Columbia Revenue Act of 1939, nevertheless, the 
decisions of that Federal tribunal are entitled to great 
weight in the field of taxation. Such decisions are cited 
and relied upon by all the Federal, and many of the State 
courts. The history of the Sanborn case does not disclose 
why the petition for review filed by the Commission in the 
Circuit Court of Appeals, lst Circuit was dismissed, but 
such fact is significant, especially in the light of the 
consideration which the Bureau of Internal Revenue gave 
to the decision, first refusmg acquiescence and then 
acquiescing in the decision. No decision has been called 
to the attention of this Court by the respondent that would 
in any way lessen the persuasive force of the reasoning 
therein found. This Court, therefore, follows the rationale 
of that decision and holds that more than 80 per centum of 
the gross income of the petitioner was derived from the 
personal services actually rendered by him." 


4) 


4) 


A) 
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While it is true that the amount of the salaries of employees and com- 
missions paid solicitors was more than 20 per centum of the gross income of 
the Agency, the Court does not believe that such fact is conclusive proof that 


20 per centum of the gross income of the Agency was derived from personal 


services performed by persons other than the petitioners. District of Colum- 


bia v. Adair, 90 U.S. App. D.C. 368, 369, 196 F.2d 603. Nor does the Court 
feel that District of Columbia v. Ghent, 95 U.S. App. D.C. 103, 220 F.2d 210, 
overrules the Adair case, but rather confirms it. In the later case the 
United States Court of Appeals was careful to point out that it was there 
dealing with salaries and compensation to engineers, which "were in addi- 
tion to amounts paid office employees who performed primarily clerical 
duties, and duties relating to the maintenance and operation of the building 
where respondent's offices are located"; and for that reason the Ghent case 
was distinguished from the Adair case. 

The Court should add that since its opinion in the Defenderfer case, 
it has made an exhaustive research in an attempt to find if there has been 
any case or ruling that would affect or lessen the authority of the Sanborn 
case, but hasfound none. The Court believes that that case is still good law 
and ought to be followed, especially for the often repeated and sound reason 
that the tax laws of the District are similar to the Federal laws, and that 
the interpretation thereof should, as far as practicable, coincide with the 
Federal rulings and decisions, unless there is some compelling reason for 


the contrary. 
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There is one further matter upon which comment should be made. 


The franchise tax for the period from January 1 to May 31, 1953 was paid 


by the successor corporation, the petitioner Joseph E. Jones Agency, Inc. 


The petition alleges, and the respondent concedes that the payment was ‘on 
behalf of Joseph and Marjorie", who filed the claim for refund. It will there- 
fore. be considered that Joseph and Marjorie, trading as Joseph E. Jones 
Agency, made the payment. 

For the reasons stated the Court holds as follows: 

“That the action of the Assessor in disallowing claims for refund of 
franchise taxes for the calendar years 1949, 1950, 1951, 1952 and from 
January 1, to May 31, 195s, filed by the petitioners, was erroneous and 
must be reversed. 

- That the petitioners, Joseph E. Jones and Marjorie B. Jones, trading 
as Joseph E. Jones Agency, are entitled to the refund of franchise taxes for 
the calendar year 1949 in the amount of $1,977. 44, for the calendar year 
1950 in the amount of $1, 842.79, for the calendar year 1951 in the amount 
of $1, 496. 30; for the calendar year 1952 in the amount of $3, 366. 14, 
and for the period from January 1, to May 31, 1953, in the amount of 
$2, 920.30, or a total of $11,602.97, plus interest on $5, 316.53 at the rate ~. 
of 4 per centum per annum from February 20, 1953, to date of payment 
thereof; and on $6, 286. 44 from March 2, 1954, to date of payment thereof. 

Decision will be entered for petitioners. 
/s/ Jo. V. Morgan, 


Jo. V. Morgan, 
Judge. 
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DISTRICT OF COLUMBIA TAX COURT | 


FILED 
SEP 8 1958 


DECISION 
ike came came on to be heard upon the petition filed herein; 
anid upon andidediation thereof, and of the evidence adduced at the —oo 
on said ai. it is by the Court this 8th day of September 19028, a 
— ADJUDGED AND DETERMINED, that the action of the Assessor in 
disallowing claims for refund of franchise taxes for the calendar years 


1949, 1950, 1901, 1952 and from January 1 to May 31, 1953, filed by the 


petitioners, was erroneous and is hereby reversed. 


AND IT IS FURTHER ADJUDGED AND DETERMINED, that the 
petitioners, Joxeph E. Jones and Marjorie B. Jones, trading as Joseph E. 
Jones Agency, are entitled to the refund of franchise taxes for the calendar 
year 1949 in fics amsount ol $1,977.44, for the calendar year 1900 in the 
amount of $1, 842. 79, eo the denier year 1901 in the amount of 
$1, 496. 30, for the calendar year 1952 in the amount of $3, 366.14, and 
for the pexios from sana 1,ta. May 31, 1993, in the amount of $2, 920. 30, | 
ora ctotel of $11, 602. 97, plus interest on $5, 316. 93 at the rate of 4 per 
centum per annum from February 20, 193, to date of payment thereof; 


and on $6, 286. 44 from March 2, 1954, to date of payment thereof. 
/s/Jo. V. Morgan 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
OCT 7 1958 


PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To dhe Honorable Chief Judge and Circuit Judges of the United States Court 
of Appeals for the District of Columbia Circuit: | 

i; The District of Columbia petitions for review by the United States 
Court of Appeals for the District of Columbia Circuit, of a decision of the 
District of Columbia Tax Court made in the above-entitled proceedings. 

2. The decision of which review is sought reversed the action of the 
assessor in disallowing claims for refund of mnincarponsted business fran- 
chise taxes for the calendar year 1949 in the amount of $1, 977. 44, for the 
calendar year 1950 in the amount of $1,842.79, for the calendar year 1951 
in the amount of $1, 496. 30, for the calendar year 1952 in the amount of 
$3, 366.14, and for the period from January 1, to May 31, 1953, in the 
amount of $2, 920. 30 and ordered refunds of each of said amounts with 


interest thereon at the rate of four per centum per annum. 


3. The Decision of the Tax Court was entered on September 8, 198. 


> 


Date 
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DISTRICT OF COLUMBIA TAX.COURT 
DOCKET 


Proceedings Memorandum 


. : Unincorporated 


1997 


Oct. 21 


Nov 13 


Nov 26 


Dec 12 
Dec 13 
Dec 19 
Dec 31 


1958 
Jan 13 


Jan 20 


Jan 21 
Jan 29 


Mar 26 


Business 

Franchise Tax 
Petition filed, Assessor, Corporation 1949 $1,977. 44 
Counsel, and Attorney for Petitioner served. 1900 1,842.79 

1951 +4, 496.30 


Hearing set for Dec 3. Attorneys for Peti- 1932 §=3, 366.14 

tioners, Corporation Counsel and Assessor 1-1-35 to 

served. : | 0-31-53 2,920.30 
: $11, 602.97 


Hearing continued to Dec. 12. Parties 
notified. | 


Hearing - Leo Ehrig for District. 

Second hearing- Leo Ehrig for District. 

Third hearing - Leo Ehrig for District. | 

Motion for extension of time to submit additional 
evidence. Granted - Certificate of service. 

Mot for extension of time to file additional evidence - 
Granted Copies served attorneys. 


Joint motion for extension of time to file additional 
evidence. 


Motion granted - Copies served attorneys. 
Fourth Hearing - Leo Ehrig for District. 


Fifth Hearing - Leo Ehrig for District. 


May o 


May 22 
June 13 


July 7 


July 18 - 
Aug 4 


Aug.7 


Aug 8 


Aug 11 
Sept 8 
Oct 7 


Oct 27 


140 


Motion for Extension of Time to File Petitioners Brief. 


Granted - Certificate of service. 
Brief for Petitioners - Certificate of service. 


Motion for Extension of Time in which to file Brief for 
Respondent - Granted - Certificate of service. 


Motion for Further Extension of Time in which to File 
Brief for Respondent. Certificate of service. 


Brief filed by respondent - Certificate of service. 


Reply brief filed by petitioners - Copy served 
Corporation Counsel. 


Affidavit of Joseph E. Jones and Marjorie B. Jones. 


- Motion to Amend Petition. Certificate of Service. 


Opposition to Motion to Amend - Certificate of service. 


Motion to amend petition denied - Memorandum - 


-Corporation Counsel and Attorney for Petitioners served. 


Findings of Fact, Opinion and Decision - 
Certificate of service. 


Petition for Review filed by District of Columbia. 
Copy mailed to Attorney for Petitioners. 


Designation of Record - Certificate of Service. 
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(i) 


QUESTIONS PRESENTED 
In the opinion of appellee, the following questions are presented: 


1. Was the District of Columbia Tax Court correct in concluding 
that more than 80 per centum of the gross income of respondents during 
the taxable period was derived from personal services actually ren- 
dered by respondents, so as to exempt respondents from payment of an 
Unincorporated Franchise Tax, notwithstanding that insurance sub- 
agents received more than 20 per centum of the total commissions 
allowed respondents under contracts with insurance companies, and 
other income. 


2. The question is what constituted the true gross income of 
respondents during the taxable period, if a mathematical formula is to 
be applied to determine whether more than 80 per centum of the gross 
income of respondents was derived from personal services actually 
rendered by respondents, so as to arrive at an exemption or non- 
exemption under the Unincorporated Franchise Tax statute. This ques- 
tion has two parts, namely: 

a. Whether insurance commissions or any part thereof 
paid by respondents to subagents during the taxable period should be 


included in the gross income of respondents, and/or, 


b. Whether the total premiums received by respondents dur- 
ing the period which were distributed to subagents, respondents, and 
insurance companies constituted the true gross income or gross revenue 
of respondents during the taxable period under the statute and regulations. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 785 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. 
JOSEPH E. JONES, ET AL., 
Respondents. 


ON PETITION FOR REVIEW OF A DECISION 
OF THE DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENTS 


COUNTER-STATEMENT OF THE CASE 


We contend first, that respondents were paid commissions by the 
insurance companies for personal services which Joseph Jones agreed 
to render and did actually render under his contracts. We say that 
this is the derivation -- the source -- of all of the gross income of the 
respondents. This the petitioner disputes. If we are right there is no 
unincorporated tax due. If the Court disagrees with us, we merely 
come to the second question; we say that the derivation or source of 
gross income of respondents was the leads furnished subagents by 
respondents during the taxable period. This the petitioner disputes. 

If we are right, there is no unincorporated tax due. Only if we are 
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wrong on each of these positions do we come to the question of what 
constituted gross income of respondents. It is at this point, that it 
must be determined whether commissions paid subagents, and/or 
amounts due the insurance companies are part of the gross income of 
respondents, if a mathematical formula can be applied to determine 
whether more than 80 per centum of the gross income was derived from 
personal services rendered by respondents. 


The essential facts, in the opinion of respondents, are as follows: 


Respondents, Joseph E. Jones, hereinafter referred to as Joseph 


and Marjorie B. Jones, hereinafter referred to as Marjorie, are hus- 
band and wife, and during the taxable period 1949 through May 31, 1953 
conducted an insurance business trading as Joseph E. Jones Agency 
(JA 108). Joseph was appointed agent of Mutual Benefit Health and 
Accident Association on October 20, 1938, in a specified territory. 
Joseph was authorized by this company to appoint subagents and adjust 
policy claims (JA 100, 108, 109). 


On October 18, 1938 Joseph was appointed manager in a specified 
territory for United: Benefit Life Insurance Company, to procure life 
insurance policies. On August 24, 1944, Joseph was appointed manager 
‘as of August 1, 1944 in a specified territory for the latter company to 
procure accident and health insurance policies (JA 110). On October 5, 
1938. Joseph and Marjorie entered into a partnership to conduct an in- 
surance agency and business, with the understanding that the insurance 
agency and business theretofore conducted by the parties be carried on 
under the name of Joseph E. Jones Agency, with each owning an un- 
divided one-half interest therein (JA 111, 112). They conducted this 
business as a partnership during the taxable period (JA 112). Joseph 
was licensed to sell insurance in the District as "Life General Agent" 
as to life insurance and as "Agent Broker" as to Accident and Health 
Insurance (JA 112). Marjorie was not licensed to sell insurance and 
did na solicit applications during the period (JA 112, 131). 
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During the taxable period there were approximately 50 sub- 
agents connected with respondents, out of which approximately 30 did 
not have written contracts with the insurance companies (JA 121, 122). 
Joseph alone trained the subagents in 1949 and was the only person who 
was capable at that time (JA 8). In 1949 there was no routine or set 
way in which training was administered to subagents, but subagents 
went to Joseph for assistance (JA 10). In 1950, there was a formal 
intensive program of training for about one week for new subagents, 
who thereafter went to class from one to two mornings a week for 
about 2 hours (JA 10, 42). 


Frank J. Carbo was employed by the agency as subagent and 
assistant manager, whereby he assisted Joseph in the supervision and 
training of subagents. He also performed executive duties for respon- 
dents (JA 117,118). He also solicited applications for insurance and he 
had no written contract with Joseph or the insurance companies (JA 118). 
His connection with the Agency was based upon an oral agreement with 
Joseph which provided him with annual compensation of $10, 000. 00, 
that is a salary which when added to his commissions totaled that 
amount (JA 118). 


Joseph gave about 50 per centum of his time to the subagents 
who were with the agency in 1949 and then during the taxable period, 
and 35 to 40 per centum of his time to subagents coming to the agency 
after 1949 (JA 14,15). Joseph purchased the agency from a former 
general agent in 1938 (JA 108). He bought no equipment and rented 
another office. He started with no agents (JA 29,30). He had about 5 
years experience in insurance at this time (JA 30). 


Marjorie was office manager of the agency and as such had 
general supervision of the following departments: Cashiering, which 
collects the premiums; Bookkeeping, which keeps the record of solici- 
tors and policies of insurance; New Business, which handles new busi- 
ness procured by subagents, and the Agency, which deals with subagents. 


& 


She did some of the hiring of office personnel, conferring sometimes 
with Joseph. She did some of the bookkeeping. She did most of the 
banking, kept the bank books in balance and wrote most of the checks. 
She supervised the processing and other work relating to new appli- 
cations, including stenographic work, arranging for doctor's state- 
ments and the like. The office over which she had supervision handled 
lapsed policies and loans on life insurance (JA 18, 19, 20, 114). The 
loans were made by the insurance company (JA 23). 


When a subagent turned in a new application, if he received the 
first premium in cash, he turned in only the amount due the agency and 
home office. If he received a check for the first premium, he was 
immediately issued a check by the respondents for his portion (JA 21). 
On renewals the subagent was paid by the agency once per month (JA 22). 
Marjorie supervised seven department heads in the office. In addition 
there were employed in the office of the agency 20 employees in 1949; 

30 in 1950; 23 in 1951; 22 in 1952; and 19 during the period January 1, 
1953 to May $1, 1953. (JA 114-117). 


During the period in question the agency acted as broker for 
insurance not written by the agency (JA 31). Contract forms for sub- 
agents were furnished by the home office of the insurance company. 
They were executed in triplicate and sent to the home office for counter- 
signature. One copy was kept by the home office, one by the subagent 
and the third by respondents (JA 32, 33). Some of the agents did not 
sign contracts and the home office of the companies did not insist on 


written contracts with subagents. These contracts were always avail- 
able if an agent desired to sign a contract (JA 33). The commission 
schedules payable to the subagents without written contracts were the 


same as for those with written contracts (JA 35).. In some cases the 
respondents paid a bonus to certain subagents over the amount of com- 
missions (JA 35). 
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Subagent written contracts provided a renewal premium for the 
subagent if he procured acceptable applications of $50, 000. 00 of life 
insurance during the particular year (JA 120). As to accident and 
health, the renewal commission was in the form of a percentage, 
usually 5 per centum, of the amount collected in renewal premiums 
for insurance written by solicitors. This commission or percentage 
of the renewal premium was paid to the subagent, only so long as he 
remained connected with the Agency (JA 120). 


Subagents without written contracts with the companies made 
their arrangements as to working conditions and compensation with 
Joseph. Generally they did not receive renewal commissions after 
leaving the Agency. Several, however, did receive renewal commis- 
sions after separation for short periods, and three received substan- 
tial renewal commissions, in two instances, during the taxable period 
(JA 120, 121). As to accident and health insurance, no commission on 
renewal premium was paid to any solicitor after separation (JA 121). 
When a subagent lost his right to renewal commission, whether life or 
health insurance, his commission was retained by respondents (JA 125). 


Joseph obtained subagents by advertising and by referrals from 
other agents. He interviewed them, sometimes more than once and 
discussed terms of employment. Where he interviewed an applicant as 
subagent he made the decision to engage him. If Mr. Carbo inter- 
viewed the applicant originally then Joseph would discuss it with him 
and a joint decision was made (JA 37, 38). In about 1951 or 1952 Mr. 
Carbo participated in interviewing applicants for subagent positions. 
When the subagent was employed Joseph would discuss cases and con- 
tracts with him, take him in the field or have Mr. Carbo or another 
take him into the field. The subagent was then seen daily by Mr. Jones 
(JA 38). 
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Joseph procured the leads of prospective policyholders for all of 
the subagents in the Agency by advertising and direct mail. He deter- 
mined and distributed the leads during the period to the subagents. Very 
few leads were obtained by the subagents during the period. The sub- 
agents were trained and supervised closely by Mr. Jones. Some were 
advanced funds when in need. Joseph received a daily report from the 
subagent regarding contacts. with leads (JA 40). During the taxable 
period the subagents spent almost 100 per centum of their time when in 
the field contacting leads for policyholders supplied by Joseph. Custo- 
mer resistance was not as great using leads as it would have been 
otherwise, because the potential policyholder had indicated interest by 
returning the cards sent to them by respondents (JA 79). Subagents 
were required to report once per day and the Agency made no deductions 
from their commissions for withholding taxes (JA 53). The training 
was carried on within the office of respondents by sales meetings, some 
of which were conducted by Joseph and some by Mr. Carbo (JA 41). 


Joseph devoted about 15 hours per week to group insurance 
activity which occurred mostly after business hours (JA 47). During 
the period 1949 to middle of 1953 the respondents needed money for 
rent, office personnel, telephone and telegraph expense and advertising 
(JA 47). Advertising was handled by Joseph. Joseph E. Jones Agency 
by name appeared in all advertising ae with the names of the insurance 
companies (JA 43). _ 


Elizabeth Twohey was employed as supervisor of the Claims 


Department, which was under the general direction of Joseph. It con- 
sisted of 4 or 5 people. Claims were brought to the attention of Joseph 
not less than once per day and sometimes three or four times by Miss 
Twohey. Ordinary claims were paid without reference to Joseph. 
Where there was some question on a claim, Joseph made the final de- 
cision. The auditors in the claims department were trained by Miss . 
Twohey: for the most part and were given some training by Joseph. 
They were sent to the home office for additional training during the 
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period (JA 76). The subagent did not have to collect renewal premiums. 
They were paid at the Agency in person or by mail (JA 57). 


On Health and Accident policies written the Agency received a 
15% collection fee out of which 5% was paid to the subagent (JA 59). 
The insurance companies sent out premium notices to policyholders of 
health and accident insurance policies enclosing an envelope with name 
and address of the agency thereon (JA 119). 


Joseph received no compensation for maintaining a claims de- 
partment, except the commissions on policies, from which this depart- 
ment was maintained. He was required to maintain a Claims Depart- 
ment and pay all expenses in connection with claims. 


The respondents reported in their tax returns as gross income 
only that portion of the premiums which they were entitled to keep and 
which was retained (JA 65). 


During the taxable period Joseph took care of most or almost all 
of the calls for servicing health and accident policies for the policy- 
holders where the subagent was no longer with the Agency. Where 
policyholders were not acquainted with another agent and the agent had 
left the Agency, the policyholders wanted to come to the top man or the 
man to whom they paid their renewal premiums. Under these circum- 
stances they would call Joseph personally and he would take care of 
servicing that account (JA 69). In the taxable period of 1953 Joseph 
received an incentive bonus from the company in the sum of $32, 494. 37. 
Joseph also received an incentive bonus of $10, 349.17 during 1952 
(JA 70, 71). Joseph handled complaints of policyholders and so did 
Mr. Carbo and Mr. Hetzler (JA 51). 


The subagent would interview the prospect and fill out an 
application signed by the applicant and witnessed by the subagent. The 
subagent would turn in the application at the Agency with the net com- 
mission. If the application appeared in order to the person receiving it, 
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same would be entered on an application form and sent to the home 
office. If there was a bad health history on the application, it would 
be brought to the attention of Joseph, who would decide whether to for- 
ward the application. In some cases he would have to call a doctor for 
further health information or get authorization from the applicant to 


obtain such information from a hospital or doctor (JA 73). 


Mr. William J. Hetzler was first engaged as a subagent by the 
Agency in 1948. At that time the training he received came from 
Joseph in the form of conferences (JA 82,83). In 1949 or 1950 he 
started supervising the Casualty Department whereby fire and auto- 
mobile insurance was placed through another agency. In addition he 
also solicited insurance as a subagent (JA 82, 83, 84, 85). 


During the taxable years involved the subagents received the 
following per centum of the total commissions allowed respondents and 
subagents and other income (JA 17, 122, 123, 124): 


1949 1950 1951 1952 1953 
46% 42% 40% 41% 46% 


The distribution of all premiums is shown on pages 122 and 123 
of the Joint Appendix. The breakdown of commission payments between 
subagents with and without written contracts with insurance companies 
is shown on pages 123 and 124 of the Joint Appendix. Expenses of the 
agency are listed on page 126 of the Joint Appendix. 


Respondents filed unincorporated franchise tax returns for the 
taxable years 1949, 1950, 1951, 1952 and January 1, 1953 to May 31, 
1953 in the total amount of $11,602.97. Subsequently respondents filed 
claims for refund for the total amount of taxes paid and same was denied 
on August 7, 1957. A petition was filed in the District of Columbia Tax 
Court on October 21,1957. On September 8, 1958, the District of 
Columbia Tax Court entered its Findings of Fact, Opinion and Decision 


reversing the action of the Assessor and ordering a refund of the taxes 
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with interest at the statutory amount (JA 137). On October 7, 1958, 
petitioner filed this petition for review (JA 140). 


STATUTES INVOLVED 


Section 1, Title VII of the District of Columbia Income and 
Franchise Tax Act of 1947, 61 Stat. 345, Ch. 258 (Section 47-1574, 
D.C. Code, 1951) provides, in pertinent part, as follows: 


"Sec. 1. Definition of Unincorporated Business -- For 
the purposes of this article (not alone of this title) and un- 
less otherwise required by the context, the words ‘unin- 
corporated business’ means any trade or business, conducted 
or engaged in by any individual, whether resident or non- 
resident, statutory or common law trust, estate, partner- 
ship, or limited or special partnership, society, associa- 
tion, executor, administrator, receiver, trustee, liquidator, 
conservator, committee, assignee, or by any other entity 
or fiduciary, other than a trade or business conducted or 
engaged in by any corporation; and include any trade or 
business which if conducted or engaged in by a corporation 
would be taxable under title VII of this article. The words 
‘unincorporated business’ do not include any trade or busi- 
ness which by law, custom, or ethics cannot be incor- 
porated or any trade or business in which more than 80 
per centum of the gross income is derived from the 
personal services actually rendered by the individual or 
members of the partnership or other entity in the con- 
ducting or carrying on of any trade or business and in 
which capital is not a material income-producing factor." 


Section 2, Title II of the District of Columbia Income and 
Franchise Tax Act of 1947, 61 Stat. 335, Ch. 258 (Section 47-1557a, 
D.C. Code, 1951) provides, in pertinent part, as follows: 


"Sect. 2 (a). Gross Income and Exclusions Therefrom. 


"*** The words 'gross income’ include gains, profits, 
and income derived from salaries, wages, or compensation 
for personal services of whatever kind and in whatever form 
paid, including salaries, wages, and compensation paid by 
the United States to its officers and employees to the extent 
the same is not exempt under this article, or income de- 
rived from any trade or business or sales or dealings in 
property, whether real or personal, other than capital 
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assets as defined in this article, growing out of the owner- 
ship, or sale of, or interest in, such property; also from 
rent, royalties, interest, dividends, securities, or trans- 
actions of any trade or business carried on for gain or 
profit, or gains or profits, and income derived from any 
source whatever", ****** 


Section 5-2(e), (f) and (g) of the Regulations Relating to Income and 
Franchise Taxes, October 16, 1950, as consolidated and amended, pro- 
vides, in pertinent part, as follows: 

"*** Returns shall be filed by (a) every corporation 

engaging in or carrying on any trade or business within 

the District or receiving income from District sources; 

(b) every unincorporated business engaging in or carry- 

ing on any trade or business within the District or re- 

ceiving income from sources within the District having 

a gross income of more than $5,000, regardless of 

whether or not it has a net income. The meaning of the 

words ‘gross income’ for the purposes of the require- 

ment to file a return shall be gross revenue from all 

District sources before deduction of cost of goods, ex- 


penses and other allowable deductions permissible in the 
determination of net income", ***** 


SUMMARY OF ARGUMENT 


The source or derivation of the gross income of respondents 
during the taxable period was the personal services agreed to be ren- 
dered, and actually rendered by respondents pursuant to contracts be- 
tween Joseph Jones and the companies. All of respondents’ income 
came from the companies by reason of their personal services in em- 
ploying their subagents, instructing them, supervising their work, 
assisting them in securing and retaining insurance business, supplying 
subagents with prospective policyholders, collecting and accounting 
for premiums and adjusting claims. It was for that and nothing else 
that their commissions were paid. 
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Thus, the Tax Court was correct in its decision, when it followed 


the reasoning in the Sanborn case, infra, where a Federal tax statute 


exempting income from personal services was involved under facts 
analagous to the case at bar. 


In the alternative, the Tax Court can be affirmed on another 
basis for derivation or source of respondents’ gross income. Respon- 
dents furnished the subagents almost 100 per centum of the leads for 
prospective policyholders. But for the lead furnished the subagent, 
there could have been no income for subagents, respondents, or the 
insurance companies. Thus, it can also be concluded that the source, 
cause, or derivation of the policyholder was the source, cause, or 
derivation of the gross income. That source, cause, or derivation was 
the lead furnished by respondents. 


Two factors are found here which are not generally found in other 
cases. The furnishing of leads to subagents is one and adjusting claims 
is the other. When these two additional factors are added to other per- 
sonal services rendered by respondents, it is reasonable to conclude 
that the Tax Court was correct and should be affirmed, notwithstanding, 
that subagents received more than 20 per centum of the total commis- 
Sions allowed respondents and subagents, together with other income. 


The Tax Court should be affirmed without a determination of what 
was gross income to respondents. However, if a mathematical formula 
must be applied to determine taxability, gross income should be deter- 
mined, In that event commissions paid to subagents on first and re- 
newal premiums during the taxable period should not constitute a part 
of the gross income of respondents. The contracts between the sub- 
agents and the company allowed a commission to the subagent which 
was carved out of the commissions payable to Joseph Jones by the 
company. These contracts specifically provided that the relationship 
of employer and employee did not exist between the subagent and insur- 


ance company. 
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It thus appears that respondents acted as employer of the subagents 
in name only because the subagents were actually paid with funds belong- 
ing to the insurance companies and was so arranged by the companies as 


to be a convenience to them. 


If commissions paid subagents are properly a part of the gross 
income of respondents it would seem that the total premiums received 
are also properly a part of gross income. Total premiums seem to fit 
the definition of gross income under the statute and the regulations 
promulgated by petitioner. They passed through the hands of respondents 
as did renewal commissions paid to subagents. All of these revenue 
items were trust funds under the contracts. If a mathematical formula 
must be applied to total premiums received, the subagents received less 
than 20 per centum of such total premiums. 


ARGUMENT 


I. 


THE SOURCE OR DERIVATION OF MORE THAN 80% 
OF THE GROSS INCOME OF THE PARTNERSHIP WAS 
THE PERSONAL SERVICES ACTUALLY RENDERED 
BY MEMBERS OF THE PARTNERSHIP 


The subagents were supplied with leads obtained by the respondents 
(J.A. 39, 40). They sold policies to these leads almost exclusively. 
The potential policyholder or lead was interested in a policy before being 
called upon, presumably by returning a self-addressed postage paid card . 
previously sent by respondents (J.A. 79). The subagents had to ac- 
count to Joseph for each lead received by reports which Joseph received 
the following day. This would indicate that the source or derivation of 
almost 100 per centum of the policies written was from leads furnished 
by respondents. 
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Besides, Joseph was in constant supervision of the subagents. He 
provided them with the initial training program and thereafter was con- 
tinuously engaged in giving additional training to all of the subagents. 
About 50 per centum of his time was devoted to subagents with the 
agency in 1949 and then with agency during the period. About 35 to 40 
per centum of his time was devoted to subagents coming to the agency 
after 1949 (JA 14, 15). About 90 to 95 per centum of the subagents 


coming with the agency in 1949 were not trained in insurance (JA 11). 


There is in the case at bar two factors which are not found in the 
usual insurance case. One is that Joseph supplied the person for the 
subagent to contact, and not only that, but he followed up the lead with 
the subagent to obtain the result. The other factor is that respondents 
operated a claims department, and as such, provided more personal 


services thay.is ordinarily found in a general insurance agency. 


That 40 to 46% of the total commissions allowed subagents and re- 
spondents went to the subagents during the taxable period is not a bar to 
exemption from the tax, if the evidence shows that more than 80 per 
centum of respondents’ gross income was derived or had its source 
from the personal services rendered by respondents. (Emphasis sup- 
plied). This was so stated in District of Columbia v. Adair, 90 U.S. 
App. D. C. 368, 196 F.2d 603, and confirmed in District of Columbia v. 
Ghent, 95 U.S. App. D.C.103, 220 F. 2d 210. 


In the Adair case, supra, this Court touched on this point specifi- 
cally when it stated: 


***"The fact that salaries paid to employees of 
all types exceed 20% of gross income does not of it- 
self render erroneous the conclusion of the Board 
that Mr. Adair's personal services are nevertheless 
the derivation - the source - of more than 80% of 
such income. *** Derivation of income is not neces- 
sarily to be measured by salaries paid to employees. 
Logically there is no relationship of an exact character 
between such payments and the cause or causes which 
give rise to the income from which the payments are 
made." (Underscoring supplied. ) 
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Consequently the Tax Court looked for and found that the deri- 
vation or source of respondents' gross income was the personal services 
rendered by them. Put another way, the cause which gave rise to the 
income from which the payments to office employees and subagents were 
made was the personal services actually rendered by respondents during 
the taxable period under the contracts with insurance companies. 


It is believed, as was stated by the Tax Court, that the Ghent 
case, Supra, did not overrule the Adair case, supra, but rather con- 


firms it. In the Ghent case, supra, the Court was careful to point out 
that it was dealing with salaries and compensation to engineers, in addi- 
tion to that paid office employees. It seems also that the ruling of the 
Ghent case, supra, has been made to apply only to engineers, and the 
impact of that decision has been somewhat lessened by the ruling of this 
Court in District of Columbia v. William K. Karsunky, et al., 103 U.S. 
App. D. C. 336, 258 F.2d 430, which dealt with another exemption factor. 
This case affirmed the Tax Court of the District of Columbia in exempt- 
ing engineers from the Unincorporated Franchise Tax Act. 


It might also be concluded that the source for almost 100 per cen- 
tum of the original policy contracts written by subagents was the leads 
furnished by respondents. Joseph procured them, determined and distri- 
buted them to the subagents, and required an accounting and report from 
each subagent as to results obtained (JA 40). It seems quite clear under 
the facts of this case thatthe leads supplied subagents could also be con- 
sidered as a cause which gave rise to the income from which the sub- 
agents were paid. This of course must be said of all of the personal 
services rendered by respondents and the leads furnish only one facet 


of the entire picture. 


Of course, furnishing leads was an important personal service 
rendered by Joseph, but the record is filled with much additional per- 
sonal service rendered by respondents. Joseph made final decisions as 
to whether a doubtful claim would be paid and whether an application 
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would be submitted to the home office in questionable cases. 


Then there are the personal services rendered by Marjorie. She 
was in charge of all record keeping and disbursements. Renewal pre- 
miums coming into the agency were almost five times the amount of 
first writings in each of the taxable years (JA 104). The cause which 
gave rise to the income of the agency from renewal premiums was not 
the services of the subagents. Such cause was the large amount of 
personal services rendered by Marjorie in the collection process which 
she supervised and actually performed. In fact, if a policyholder paid 
a renewal premium during the period to the home office respondents re- 
ceived no commission on that premium (JA 22). It thus appears that 
the insurance companies paid respondents a renewal commission solely 
for the reason that they collected the gross premium (JA 97, 100). 


The Tax Court cited a prior decision of that Court in its opinion, 
to wit, Defenderfer v. District of Columbia, D.C.T.C. Docket No. 1281. 
(July 25, 1952). That case was similar to the one here, except perhaps in the 
Defenderfer case, the taxpayer did not furnish leads to his subagents, nor 
did he operate a claims department. There also the taxpayer was 
General Agent for the insurance company and here one of the partners 
was general agent. The commissions received by subagents in 
Defenderfer exceeded 20% of gross income, and the Tax Court held for 
the taxpayer, citing Fred C. Sanborn v. C.1.R., 19 BTA (U.S. ) 495. 
The District of Columbia did not take an appeal from that decision. 


Obviously, the Mutual Benefit Health and Accident Association 
recognized that operating a claims service would be a source of income 
to respondents when it granted such authority. The grant to him specifi- 
cally recites that it was to aid him in obtaining new business and develop- 
ing the business generally (JA 101). No additional compensation was 
allowed because of the claims service performed by respondents (JA 60, 
61). 
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Where an agent left the agency, policyholders looked to Joseph 
for service of their policies (JA 69). From the many activities per- 
formed by Joseph the evidence indicates that but for him the existence 
of the business on any basis would be doubtful. 


All of respondents' income came from the companies by reason 
of their personal services in employing their subagents, instructing 
them, supervising their work, assisting them in securing and retaining 


insurance business, supplying subagents with leads for prospective * 
policyholders, collecting and accounting for premiums and adjusting | 
claims. It was for that and nothing else that their commissions were ¥ 
id. 
pa ‘i 
Il. 

THE REASONING OF THE SANBORN CASE IS APPLI- 

CABLE AND WAS CORRECTLY APPLIED BY THE 

TAX COURT e 


The Tax Court in its decision relied upon Sanborn v. Commissioner 
of Internal Revenue, supra. That case arose under Section 209 of the 
Revenue Act of 1926 and involved the question whether the taxpayer was 
entitled to an exemption of as much as $20, 000 per year as earned net 
income. Section 209(a) of the Revenue Act of 1926 provided as follows: 

"For the purposes of this section (1) the term 
‘earned income’ means wages, salaries, profes- 


sional fees, and other amounts received as com- 
pensation for personal services actually rendered”. 


The Commissioner actually contended that only 80% of the Commissions 


we 


alone because it only allowed him 20% of net commissions for each year. 


paid to Sanborn were from personal services actually rendered by 


The Board held that all of his commissions were paid to him for per- ‘ 
sonal services actually rendered by him. 
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Sanborn was appointed general agent of Mass. Mutual Life Ins. 
Co. in 1895. He was given certain territory to organize in the interest 
of the company and it was expected of him that he would within such 
territory employ subagents and train, supervise, and assist them in 
securing and retaining business for the company which he did. He em- 
ployed 25 agents, 12 to 15 of which had desks in his office and all of his 
Subagents were paid out of his commission. During the period there 
were 10 or 11 clerks, all of whom were paid by the insurance company. 
No person in the Boston office except himself had any contract with his 
company. 


About 98 or 99% of the expenses charged against his commissions 
were paid to his subagents as their commission. Of gross commissions 
in 1925 of $143, 365.27, he paid to subagents and agency expenses 
$106, 865. 32, and for 1926 out of gross commissions of $143, 141.93 he 
paid to subagents and for agency expenses the sum of $106, 684. 41. 


The Commissioner also contended that the commissions received 
by petitioner were not compensation for personal services actually 
rendered by him alone but were in large part the return from the per- 
sonal services rendered by numerous subagents of his, who wrote in- 
surance and produced much of the commissions he received. The Board 
of Tax Appeals in sustaining the taxpayer said: 

*** "what he receives, whether much or little, 
depended on his personal ability, skill, success, and 
services in occupying his territory, securing capable 
and efficient subagents, all of which required his 
active and constant personal service and attention. ***" 

The case at bar seems somewhat stronger on the facts because 
here Joseph supplied the customer in the form of a lead, continuously 
trained his subagents and was able to keep old business and acquire new 
business through the services of hisClaims Department. These elements 
were missing in the Sanborn case, except that there the taxpayer in- 


structed his subagents but it does not appear whether such was initially 
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done or was continuous. The Board it is believed found that the source 
of derivation of his gross income was from the company for his personal 
services rendered under his contract. 


It is significant, as pointed out by the Tax Court in the Defenderfer 
case, supra, that a petition for review was filed by the Commissioner 
of Internal Revenue in the Sanborn case, supra, but was dismissed without 
opinion (JA 132). It is also significant that the Commissioner of In- 
ternal Revenue refused acquiescence but later withdrew non acquiescence 
(JA 132). 


In section 32.09, Chapter 32, Vol. 5, Mertens Law of Federal 
Income Taxation, under the definition of "earned income", the author 
states: 


"***Professional fees, where there was only a 
nominal capital involved, were earned income. The 
entire amount of such fees could be treated as earned 
income even though the amount received included the 
sums received for work of assistants, provided the 
clients or patients were those of the taxpayer and 
looked to him as the responsible individual. This 
was further extended to cover an insurance agent's 
commissions, including those of his subagents, when 
he was the responsible head in the territory***". 

It is believed significant that all of the insurance cases reaching 
the Federal courts on appeal from the United States Board of Tax 
Appeals, or as original actions in a Federal District Court, were de- 
cided in favor of the taxpayer. It is true that all of these cases involved 
the question whether taxpayer was entitled to a personal service cor- 
poration classification. Nevertheless, they were decided under a some- 
what comparable statute as pointed out in our own case of District of 
Columbia v. Adair, supra. The Adair case cited Alexander, Conover & 
Martin, Inc., Commission (7 Cir, 1930) 45 F. 2nd 383, and there the tax- 
payer employed a large number of employees in a livestock brokerage 
business. Also, a greater total of salaries was paid to non-stockholder 
employees. However, the Court looked to the source or derivation of the 


income. In that respect it said: 
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"*k*o1] income producing activities, requiring 
the exercise of discretion, were performed by the 
principal stockholders or under their supervision 
and discretion. Though a greater total of salaries 
was paid to non-stockholder employees, that fact 
does not in any way detract from the proposition 
that the revenue producing power was the skill, 
experience, executive ability, and personal serv- 
ice of the principal stockholders." 


The applicable statute was Section 200 of the Revenue Acts of 
1918 and 1921, (40 Stat. 1058 and 42 Stat. 228 respectively). It pro- 
vided that: 


"*** The term 'personal service corporation" 
means a corporation whose income is to be ascribed 
primarily to the activities of the principal owners or 
stockholders who are themselves regularly engaged 
in the active conduct of the affairs of the corporation 
and in which capital (whether invested or borrowed) 
is not a material income-producing factor''*** 


Actually, this is exactly the ruling by the U.S. Board of Tax Appeals in 


the Sanborn case, supra, which was followed below by the Tax Court. 


Several decisions involving insurance agencies have been cited 
by petitioner. They are Kaufman, Ltd. v. Commissioner, (5 Cir. 1928) 
24 F.2nd 44 and Hurst, Anthony and Watkins, Inc., v. Heiner, 26 F.2d. 
734. In the Kaufman case, supra, the taxpayer had 60 to 75 subagents. 
In the Hurst case, supra, there were 25 to 30 subagents. In neither of 
these cases did taxpayer furnish policyholder leads to the subagents as 
in the case at bar, but still each was held to be a personal service cor- 


poration. 


In another interesting case involving an insurance broker the 
U. S. Board of Tax Appeals found a personal service corporation even 
though taxpayer supervised 300 subagents in the state of New York. 
F. Merges & Co. v. Commissioner, 11 BTA 444. The Board cited 
the Kaufman and Hurst cases, supra, in its opinion. 





20 


In another case involving an accountant the U. S. Board of Tax 
Appeals allowed the maximum earned income credit to the taxpayer under 
Sec. 209(a) of the Revenue Act of 1926,supra. That was Percy A. Yalden v. 
Commissioner, 20 BTA 372. There the taxpayer conducted a general 
accounting business employing 4 auditors, 1 accountant auditor, 1 typist, 
1 copyist and an office boy. His gross income for the year in dispute 
was $49, 838. 09. Outofthis he paid salaries of $22,062.56. In that year 
he received as part of his gross income $12, 930. 00 as fees from matters 
handled exclusively by him. In spite of the fact that almost 50% of his 
gross income was paid out in salaries, the Board allowed the maximum 
earned income credit. 


It is noted that the state of New York has a statute pertaining to 
unincorporated taxes similar to the one in the District of Columbia. The 
only material difference is that the New York statute exempts from the 
tax those engaged in professions, whereas the District law exempts those 
professions which cannot be incorporated by law, custom or ethics and 


any trade or business in which more than 80% of the gross income is de- 


rived from the personal services actually rendered by the individual or 
members of the partnership or other entity in the conducting or carrying 
on of any trade or business. 


The statute of New York, Art.16-A, Section 386, Tax Law, Chap- 
ter 60, C.L. New York, in pertinent part, provides: 


"***but exclude the practice of law, medicine, 
dentistry, architecture, which under existing law 
cannot be conducted under corporate structure, and 
any other case in which more than 80 per centum of 
the gross income is derived from the personal serv- 
ices actually rendered by the individual or the mem- 
bers of the partnership or other entity in the practice 
of any other profession and in which capital is not a 
material income producing factor". 
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In reference to when it is deemed that more than 80 per centum 
of gross income was derived from personal services actually rendered, 
the New York State Tax Commission gave this opinion, at paragraph 17- 
231.25, Art. 6, page 2227, Vol. 1, State Tax Reporter, New York, 
Commerce Clearing House Reports: 


"***When is eighty per cent or more of the in- 
come of the profession derived from the personal 
services actually rendered by the proprietor or 
proprietors of the business? The determination of 
this question presents difficulties. Many cases will 
depend upon the particular facts involved. 


It may be said that if ‘capital is not a material 
income producing factor’, a taxpayer's income from 
2 profession will be deemed to have been derived 
from personal services actually rendered by him, 
even though he employs assistants who perform 
part of the work, provided he (a) gives his personal 
attention to the work of his business, (b) consults 
with clients or patients, (c) devises the work pro- 
gram, outlines work methods, and guides and directs 
the work procedure of the employees in his business, 
(d) supervises the formulation of advice, conclusions 
and reports to clients and patients and, (e) is con- 
sidered by his clients or patients as the person re- 
sponsible for the services performed by his business 
or establishment, or provided that some combination 
of the foregoing or other activities shows that the 
earnings are to be attributed to the personal serv- 
ices of the proprietor or proprietors." *** 


Thus the taxing authorities of New York State avoid applying a 


mathematical formula to gross income in arriving at the exemption. It 
looks to the nature of the personal services. 


It appears that under the foregoing administrative interpretation, 
respondents, if engaged in a profession in New York, would be exempted 
from the tax. That reasoning should apply here because respondents 
meet the foregoing requirements, under a statute similar to the one in 


issue. 
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Ii. 


COMMISSIONS RECEIVED BY SUBAGENTS WERE 
PROPERLY EXCLUDED FROM GROSS INCOME OF 
RESPONDENTS. 





When a subagent submitted a policy application, he was immedi- 
ately paid his commission (JA 21). Renewal commissions were paid to 
subagents once per month (JA 22). Renewal premiums were paid by 
mail or in person by the policyholder. The subagent had nothing to do 
with collections of renewal premiums (JA 57). Amounts due subagents 
on renewals were determined by detaching a portion of the premium 
notice which were submitted by the policyholders and accumulated in a 
file for subagents (JA 22). 


The respondents during the taxable years in question reported as 
income only that portion of the premium which they were entitled to 
keep and which was retained under the contracts between Mr. Jones and 
the insurance companies (JA 64,65). Under the contract with United 
Benefit Life Insurance Company of Omaha, all money collected by Mr. ' 
Jones was designated as trust funds, separate and distinct from all 
other funds (JA 98). 


Under the contract with Mutual Benefit Health and Accident 
Association Mr. Jones was required to submit promptly all premiums 
(JA 100). Under the contract with the Accident and Health Department 
of United Benefit Life Insurance Company all premiums collected by 
Mr. Jones were trust funds; he had no interest in such premiums and 
could make no deductions except for commissions authorized (JA 102). 
All of his contracts provided that he should not pay subagents in excess 
of commissions allowed under his contract, and that all commissions to 
subagents would be payable out of commissions allowed to him under 
his contracts (JA 97-103). 
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Respondents withheld nothing from commissions paid to sub- 
agents (JA 53). On two occasions during the period Joseph Jones was 
instructed by the home office of the insurance companies to discharge 
two subagents. He complied with these instructions (Tr. 161, 162). 


Contracts between Mr. Jones and the subagents provided for 
payments to the subagent of a stipulated commission on first writings 
and renewals not in excess of that allowed Mr. Jones under his con- 
tracts with the companies (Pet. Exhibits 45, et seq. ). 


It would seem that there might be a question here whether that 
portion of the commission received by the subagent is properly includ- 
able in the gross income of respondents. The facts herein it is believed 
bring this case within the ruling of Voorhees v. Bates, 308 N. Y. 184, 
124 N.E. 2nd 273 as to what constitutes gross income under an unincor- 
porated tax statute. This was under the New York statute. There the 
taxpayer was an orchestral conductor. In his tax return he reported 
income of $101, 142.60 and under expenses, $54,741.00 for musicians 
payroll, $11, 035.50 for arrangers, and $2, 907. 24 for payroll taxes. 


The Tax Commissiod/maintained that some $65, 000. 00 or more 
than 1/3 of the total income listed by the ‘axpayer was derived not from 


his own personal services, but from services of musicians and arran- 
gers who, at least on the face of the return, appeared to have been 
hired and paid by the taxpayer. The taxpayer contended that he was an 
employer of the musicians and arrangers in name only; that he did so 
for the convenience of his sponsor; that the musicians for the broad- 
casts and their remuneration was determined by the union. 


The Court held that the money received from his sponsor for 
musicians’ and arrangers’ remuneration was never his own. That he 
received it from his sponsor and immediately paid it out for musicians, 
arrangers and payroll taxes in a wash transaction. Under the arrange- 
ment he made no profit, ran no risk, he incurred no loss and there was 
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no fraud. Accordingly, the Court concluded that the money received 
from his sponsor for payment to musicians, arrangers and for payroll 
taxes did not actually constitute a part of his own gross income. The 
Court found his income to be made up solely of fixed guest fees paid 


to him for his services as an orchestral conductor. 


The Tax Court concluded that the subagents were employees of 
the agency. Some subagents were under written contract with the in- 
surance companies and others were not (JA 120). Generally all sub- 
agents received the same commissions on first premiums. If the sub- 
agent without a written life insurance contract with the company com- 
plied with the terms of a written contract he received his renewal after 
separation (JA 73). No commission was paid to any subagent after 
separation from the agency for health and accident renewals or collec- 
tion fees (JA 121). 


It would seem that since all of the contracts between the subagent 
and company prohibited the relationship of employee and employer, and 
carved out a portion of the commission for Joseph Jones and the sub- 
agents, such was done for the convenience of the companies. The 


same can be inferred from payments to subagents by respondents in- 


stead of by the companies. 


It clearly appears that the commissions paid to subagents on 
first premiums would not be part of gross income of the respondents. 
The subagent had exclusive control of this first commission and it was 
never under the control of respondents. 


The same result obtains as to renewals. The renewals were 
accummulated and paid once per month. They were trust funds held for 
the benefit of the subagent. These funds were carved out of the total 
commission allowed respondents and although not stated, it appears that 
renewals were paid once monthly as a matter of bookkeeping convenience 


to the subagents, respondents, and insurance companies. 





x a 
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It thus appears reasonable to say that the gross income of re- 
spondents was made up of fixed commissions paid to them for services 
under their contracts. This was the net commission allowed by the 
companies after subagents' commissions were deducted from the total 
commission allowed both subagents and respondents. 


IV. 


TOTAL PREMIUMS RECEIVED WOULD CONSTITUTE 
GROSS INCOME OF RESPONDENTS IF COMMISSIONS 
PAID TO SUBAGENTS ARE PART OF GROSS INCOME 


This argument is made in the alternative because itis believed 
that what constitutes gross income is a possible issue here. It is be- 
lieved to be another theory of the case which supports the decision of 
the Tax Court. It is not necessary to get to this issue in order to 
sustain the Tax Court. 


Gross income is defined in Section 1, Title II of the District of 
Columbia Income and Franchise Tax Act of 1947, 61 Stat. 335, Ch. 246, 
as amended. (Section 47-1574a, D.C. Code, 1951). There gross in- 
come is defined, in addition to other items, as income derived from any 
trade or business or sales or dealings in property, whether real or 
personal. This section also includes income derived from transactions 
of any trade or business carried on for gain or profit, or gains or pro- 
fits, and income derived from any source whatever. 


The question is posed whether the total premium received by 
respondents would be deemed from the sale or dealing in intangible 
property. It would appear that the sale of a policy is dealing in an in- 
tangible matter that would confer a property right in exchange for 
premiums. 


The regulations promulgated by petitioner more specifically 
defines gross income. In Section 5-2(e), (f) and (g), of the Income and 
Franchise Tax Regulations in force during the period provides as 


follows: 
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"****The meaning of the words 'gross income' 
for the purposes of the requirement to file a return 
shall be gross revenue from all District sources 
before deduction of cost of goods, expenses and other 
allowable deductions permissible in the determination = 
of net income”. 


This definition of gross income is carried forward into the cur- 
rent regulations under Section 5-2f) of the Income and Franchise Tax 


Regulations, at page 226. 


Consequently, the entire premium received by respondents during 
the taxable period represents gross revenue to respondents if commis- 
sions paid subagents are also included and for the purpose of computing » 
gross income, would be included thereunder. This is in accordance 
with the interpretation given the basic statute by petitioner in promulgat- 
ing a regulation which defines gross income. 


If gross income to respondents means gross revenue during the 
period, then the amounts paid subagents by per centum would be based 
upon total premiums or gross premiums. Accordingly, on that basis 
the subagents received the following per centum of the total premium 


or gross revenue: 


1949 10. 66 % 

1950 8.66 % 

1951 7.67% 

1952 9.66 % * 
1953 9. 38 (JA 104) 


It follows, if this concept applies here, that since less than 20 
per centum of gross income or gross revenue was received by sub- 


» 


agents during the period, the respondents would be exempted from the 


unincorporated tax under the statute and regulations aforesaid. It is 
submitted that the Tax Court can be sustained on this additional ground 
if it is necessary to get to this point. & 
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CONCLUSION 


In view of the foregoing, the decision of the District of Columbia 
Tax Court was correct, and should be affirmed. 


HYMAN NUSSBAUM 
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Washington 5, D. C. 
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Washington 6, D. C. 
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